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Silicon Valley Sports & Entertainment, LLC
Comment Letter dated December 17, 2009
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December 17, 2009 ¥ile No. 68516
VIA E-MAIL AND U.S. MAIL '

Mr. Akoni Danielsen

City of San Jose

Department of Planning, Building, and Code Enforcement
200 East Santa Clara Street .

San jose, California 95113

~ Re:  Notice of Preparation of a Supplemental Environmental Impact Report for the
Baseball Stadium in the Diridon/Arena Area

Dear Akoni:

On behalf of San Jose Arena Management LLC (“Arena Management”), the manager
of the HP Pavilion, we respectfully submit the following comments with respect to the Notice of
Preparation (“NOP”) of a Supplemental Environmental Impact Report (“SEIR”) for the Baseball
Stadium (“Baseball Stadium”) in the Diridon/Arena Area.

Arena Management appreciates its positive working relationship with the City of San
Jose (the “City”) and the San Jose Redevelopment Agency (“Agency”). As you know, HP Pavilion is
an integral component of the downtown experience, and provides significant econoinic bencfits to
the Ciry and Agency. Through our collaboration, we have collectively implemented a vatiety of
programs, including the Transportation Parking Management Plan (*HP Pavilion TPMP™), to
provide efficient and convenient access and parking for HP Pavilion, minimize traffic congestion on
surrounding roadways, and minimize traffic and parking intrusion into surrounding neighborhoods.
As you know, the parties have been successful in achieving these goals and the associared economic
benefits to the City and Agency, but continuing 10 do so in the face of growing congestion on
surrounding transportation facilities will be an ongoing challenge, and one that will require
continued collaboration and creativity, as well as the implementation of mitigation measures,

In addition, as acknowledged in the 2006 EIR, the City and Arena Management are
party to an agreement (the “HP Pavilion Agreement”) through which the City is committed to make
sufficient parking available near HP Pavilion. The HP Pavilion Agreement requires the City to
pursue best efforts to ensure that at least 6,350 offsite parking spaces are available to HP Pavilion
patrons within ¥ mile of HP Pavilion, of which at least 3,175 spaces should be within 1/3 mile of
HP Pavilion. Like the HP Pavilion TPMP, the parties have been successful in implementing the HP
Pavilion Agreement to date, but doing so in the context of the Baseball Stadium and other area
growth will be a challenge. '

¥— www.coxcastle.com . Los Angeles | Orange County | San Francisco



My, Akoni Danielsen
December 17, 2009
Page 2

Arena Management is mindful of the opportunity for additional enhancement of the
downtown experience, and additional economic benefits to the City and Agency, if the City is
successful in securing a Major League Baseball franchise and developing the Baseball Stadium,
Arena Management also has a responsibility to identify adverse. impacts that the Baseball Stadium
may cause to HP Pavilion, so that the City and Agency can fully analyze and mirigate such impacts.
As such, Arena Management previously submitred comments on the 2006 Draft and 2007 Final
Environmental Impact Report for the Baseball Stadium (the “2006 BIR"), which comments are
incorporated herein by this reference and enclosed for your review.

" As was the case in 2006-2007, Arena Management remains extremely concerned
about the potentially significant, adverse transportation and parking impacts of the Bascball Stadium
on the surrounding transportation network and on HP Pavilion. During simultaneous events at the
Bascball Stadium and HP Pavilion, we believe that patrons of both venues MIAY ENCOUNIEE SeVere
congestion and/or have extreme difficulty finding parking, The SEIR should thoroughly address the
potentially significant, adverse impacts of the Baseball Stadium project on transportation facilities,
and resultany impacts to HP Pavilion. To the extent such significant impacts are identified, the
SEIR should identify feasible mitigation measures to reduce those impacts to a less than significant
Jevel, and should ensure that timely (.., prior to opening of the Baseball Stadium) implementation
of such measures is required as a condition of approval of the Baseball Stadium project. As indicated
in prior comments by Arena Management, the 2006 EIR failed to adequately analyze and mitigate
these impacts. According ro the Notice of Preparation of the Draft SEIR dated November 17, 2009
{the “NOP”) (but received by Arena Management on November 23, 2009), the City intends to
update the traffic analysis to reflect proposed changes in the Baseball Stadium project and to correct
erroneous traffic dara. Pursuant to CEQA, the SEIR also must be updated to reflect other changed
circumstances and new information since the 2006 EIR, Arena Management therefore respectfully
requests that SEIR itself address the issues identified in this lester.,

1, Project Description

_ "The NOP indicates that, in lieu of the proposed parking structure on the south side
of Park Avenue identified in the 2006 FIR, parking for the Baseball Stadium would be provided
cither in existing parking facilitics or in a new parking structure to be-constructed in one of the two
locations shown in the NOP (at Montgomery/Autumn Streets or various configurations at HP
Pavilion). The location of parking facilities to serve the Baseball Stadium will determine erip
distribution and assignment, which in turn will affect impact analysis. As such, the SEIR will need
to include “variants” in the traffic analysis, all at 2 project level of detail, to analyze how
transportation (traffic, parking, pedestrian, transit, etc.) and associated impacts will differ depending
upon the location of parking.

In addressing the feasibility of each of the parking options, particularly in the event
of simultaneous events at HP Pavilion, the Baseball Stadiom and the Arena Green, the SEIR also
must address potential use of these same parking facilities by other future users, such as BART and
high speed rail customers. Notably, the proposed parking location at Montgomery/Autumn already
has been identified as a potential parking site for BART. If this location is included as an option in
the SEIR, the SEIR also must demonstrate the feasibility of Baseball Stadivm parking at this location
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in light of its prior identification as a potential BART parking facility, including assessing the actual
parking capacity available to each transit users and event attendees in a shared use scenario,
Burthermore, the HP Pavilion parking structure options need 1o be analyzed in close coordination
with Arena Management, to ensure that the access points, configurations and other aspects of the
facilities do not adversely affect HP Pavilion operations or violate the HP Pavilion Agreerent,

2. Transportation Analysis
Scope of Analysis .

The NOP indicates that the traffic analysis will be updated to correct erroncous
traffic data included in the 2006 EIR. In fact, a more extensive update of the transporation analysis
as a whale (including not only traffic, but also parking, transit and pedestrian impacts) will be
required. Pursuant to the CEQA Guidelines, this update should reflect not only the corrected traffic
data, but also changes in the Baseball Stadium project and other new information and changed
circumstances since the certification of the 2006 EIR.

The revised transportation analysis should address changes in the Bascball Stadium
project including, without limitation the current proposal for 36,000 seats, the possible
repositioning of the Baseball Stadium and associated narrowing of Park Avenue, the new alternative
parking locations (as discussed above), and the newly proposed teconfiguration of the intersection of
8. Autumn and S, Montgomery streets with Park Avenue. This analysis should include an
assessment of the feasibility of these changes, including the need for right-of-way acquisition and the
availability of funding,

The revised transportation analysis also should address new information and changed
circumstances, including not only the corrected uaffic data referenced in the NOP, but also updated
traffic counts, the City’s decision to allow oucdoor events at the Arena Green (which could
. accommodate up to 16,000 persons and occur simultancously with events at HP Pavilion and the
Baseball Stadium), and the possible location of BART and high speed rail parking in the vicinity, In
addition, the parking analysis should include not only the options identified in the NOP, bur also
should include all options for expanded on-site parking for HP Pavilion, which Arena Management
staff shared with City staff in December 2009, including options for parking on a portion of the
Autumn/Montgomery streets block.

Adequacy of Impact and Mirigation Analysis

In conjunction with the revision of the transportation analysis, the City has an
opportunity 1o address other inadequacies in the analysis contained in the 2006 EIR, as well as
update the analysis to reflect other new information and changed circumstances, In pariicular, the
SEIR should address the following issues, many of which are addressed in more detail in Arena
Management’s prior comment letters, enclosed herein:

- The SEIR should address the possibility of up to 19 simultaneous sold out events
at HP Pavilion and the Baseball Stadium, as well as now ar Arena Green, The conclusory statement
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in the 2006 EIR that events would not likely be sold out is unsupporved by any evidence. Unless the
City intends to restrict event capacity at the Baseball Stadium and Arena Green during HP Pavilion
events to ensure that impacts do not occur, the SEIR should analyze the possible impacts of
simultaneous sold out events. '

.~ The SEIR should make logical, technically sound assumptions regarding teip
distribution during simultaneous evengs. As noted in the prior comments, the assumption thar 90
percent of Baseball Stadium attendees will divert to alternate routes during simultaneous events at
HP Pavilion is illogical and technically unsupportable,

- The SEIR should assess the feasibility of the possible steps identified in the 2006
EIR for reserving parking to HP Pavilion customers diring simuleaneous events. As noted, the HP
Pavilion Agreement requires the City to make 6,350 parking spaces available for HP Pavilion
patrons within ¥z mile of HP Pavilion, but currently only the on-site spaces are reserved (and even
that resctvation is questionable under the newly proposed option of providing Baseball Stadium
parking at HP Pavilion}. Absent further analysis and imposition of a specific, feasible mitigation
" measures to ensure that adequate HP Pavilion parking is maintained, the SEIR cannot conclude that
* parking impacts will not result, nor that the HP Pavilion Agreement will not be violated. If patking
spaces cannot feasibly be reserved, the trip distribution patterns for Baseball Stadium txips identified
in the 2006 EIR would need to be revised accordingly.

- The SEIR should address the feasibility of the Autumn Street reconfigurations
assumed in the 2006 EIR, including the need for right-ofway acquisition and the availabilicy of
funding, as well as the City’s ability to commit to completing Aurumn Street improvements berween
Colman and Park Avenues prior to opening of the Baseball Stadium

- The SEIR should address the feasibility of the mitigation measures identified in the
2006 EIR o resolve LOS B conditions at Autumn Street/West San Fernando Streer and Autumn
Street/Park Avenue. These intersections are important access roures to HP Pavilion, Even if these
intersections are exempt from the City’s LOS policy, the requirements of the HP Pavilion
Agreemerit and the HP Pavilion TPMP render high Jevels of congestion at these intersections an
impact nonetheless. For example, the HP Pavillion TPMP establishes the City’s “strong
commitment to provide a positive transportation experience for HP Pavilion patrons”, including
experiences “involving roadway capacity, sufficient parking and pedestrian facilities, transit services
and overall convenience.”

- The SEIR should climinate the assumption that the parking facilities ar 10
Almaden and 160 V. Santa Clara will be available for HP Pavilion events, or provide evidence to
support the assumption of their availability, given that the operators of these two facilities previously
have indicated that they do not desire to serve HP Pavilion events and therefore are excluded from
the HP Pavilion TPMP {notwithstanding the City’s assertion that they served the San Jose Grand
Prix). In addition, the SEIR should ensure the use of accurate data regarding the number of spaces
in the Park Center Plaza III, Market Street/San Pedro and Riverpark garages, all of which were
assumed in 2006 EIR the ro have more spaces than indicated in the HP Pavilion TPMP. .
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- - The SEIR should make technically sound assumptions regarding the distance that
people are willing to walk to attend an event at HP Pavilion or the Baseball Stadium. 'The 2006 EIR
assumption that people would walk up to % mile exceeds published guidelines, as well as the ¥ mile
radius used in the HP Pavilion Agreement. The assertion in the 2006 EIR that people will not
come, or will carpool or use alternate modes, is not supported by the evidence, and moreover if true
could result in additional transit impacts not adequately addressed in the 2006 EIR. If these
unsupported assumptions do not prove true, however, the results may include illegal parking in
neighborhoods and parking conflicts with other area land uses, with resultant impacts that should be
addressed in the SEIR,

- 'The SEIR should make technically sound assumptions regarding patking lot
occupancy. Multiple parking resource documents indicate that 90 percent occupancy should be the
maximum assumed, not 100 percent as assumed in the 2006 EIR. “The 2006 EIR assumption that
‘parking operators will achieve higher occupancies is not supported by the evidence.

- The SEIR analysis of the option, identified in the NOP of providing a new parking
structure at HP Pavilion, must include adequate analysis and conditjons/mitigation measures to
ensure compliance with the HP Pavilion Agreement, which provides that any use of HP Pavilion on-
site parking by non-HP Pavilion usess shall not interferc with the Shatks or other HP Pavilion
events.. ‘

3, Otlier' Analysis

The NOP indicates that the SEIR will address only traffic, global climate change,
alternatives and other mandatory BIR sections, and that an Initial Scudy checklist will be included in
the SEIR. The NOP further indicates that the City has not identified any other new or substantially
more severe impacts that would require further analysis (and in fact that traffic and global warming
impacts will not be new or substantially more severe). The changes in the Baseball Stadium project,
combined with the revised traffic analysis, however, are likely 1o require more extensive revisions to
the 2006 EIR. First, as indicated above, the transportation analysis as 2 whole (including not only
wraffic, but also parking, transit and pedestrian impacts) will need 1o be revised to reflect the changes
in the Baseball Stadium project and the revised traffic analysis.” Second, the revised traffic analysis is
likely to trigger the need to update other analyses that are based on traffic data, including without
limitation land use, noise and air quality analysis. If the City has already completed this analysis, as
suggested in the NOP, then the City should reissue the NOP with the Initial Study atrached now, so
that the public can be timely informed of the City’s conclusions, along with the substantial evidence
that supports them, and have an opportunity to provide additional information early enough in the
process that it actually can be incorporated into the SEIR, The City would incur substantial
additional expense and delay if the Draft SEIR had to be recirculated to address comments on the
Initial Study that could have been submitted prior to publication of the Draft SEIR had the City
made the analysis, which the NOP suggests is completed, available with the NOP. Absent disclosure
of the City’s conclusions and supporting evidence, the public cannot meaningfully comment on the
adequacy of the proposed scope of the SEIR,
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We appreciate the opportunity to comment on the NOP and look forward to
reviewing a Draft EIR that adequatcly addresses the issues identificd hezein, In the meantime, please
add us to the distribution list for all City notices, publications and other correspondence or updates
regarding the SEIR and the Bascball Project,

Respectfully submitted,
COX, CASTLE & NICHOLSON, LLP

BY/QMW

R. Clark Mozrison 4

60516\ 15431 73
oc; Don Gralnek, Esq.




- EXHIBIT B

Silicon Valley Sporis & Entertainment, LLC
Comment Letter dated March 29, 2010

(attached) -
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March 29, 2010 | File No. 60516
VIA EEMAIL, FACSIMILE AND HAND DELIVERY

M. Darryl Boyd

City of San Jose

Department of Planning, Building, and Code Enforcement
200 East Santa Clara Street

San Jose, California 95113

Re:  Comments on Draft Supplemental Environmental Impact Report for thc Bascball
Stadium in the Diridon/Arena Avea

Dear Mr. Boyd:

On behalf of Silicon Valley Sports and Entertainment, a California limited liabilicy
company (together with its affiliate, San Jose Arena Management, LLC, collectively refersed to
hercin as “Silicon Valley Sports”), the manager of the HP Pavilion, we submit the following
comments with respect to the Draft Supplemental Environmental Impact Report (“DSEIR”) for the
Bascball Stadium (“Baseball Stadium™) in the Diridon/Arena Arca. Please note that the traffic
engineering and other technical analysis contained herein'was prepared by Wenck Associates, Inc.
(“Wenck™), a nationally recognized expert in the transportation field.!

HP Pavilion hosts an average of 170 events each year, welcoming some 1.5 million
patrons. Silicon Valley Sports is firmly commirted to providing a fizst class experience to HP
Pavilion patrons, whether for professional ice hockey or other entertainment events, as well as to
implementing measures to protect our neighbors from intrusion into their neighborhoods. The
patrons and neighbors of HP Pavilion expect and deserve that the City of San Jose (the “City”) and
the San }ose Redevelopment Agency (the “Agency”) will not approve projects that will undermine
their experiences, and instead will fully analyze, identify, and mitgate the impacts of new
development Downtown. (The City and the Agency sometimes are referred to collectively herein as

“San Jose” for convenience.)

Being an integral component of the Downtown experience, HP Pavilion provides
significant economic benefits to San Jose. Silicon Valley Sports and San Jose have successfully
invested in and implemented a variety of programs, including the HP Pavilion Transportation and
Parking Management Plan (“HP Pavilion TPMP”), to provide efficient and convenient access and

1_Iames Benshaof, the leader of the Wenck team, is a Registered Professional T'raffic Engineer in California and has over
20 years of experience performing traffic engineering wotk in the City of San Jose.

B Www.coxcastle.com .+ Los Angeles | Orange County | San Francisco
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. parking for HP Pavilion, minimize traffic congestion on surronnding roadways, and minimize traffic
* and parking intrusion into surrounding neighborhoods. Continuing this success will be an ongoing
challenge that will requixe the cooperation of future Downtown projects, such as the Baseball
Stadium, the planned High Speed Rail project (the “HSR Project™), the Silicon Valley Rapid Transit
Corridor BART project (the “BART Project”) and futnre land uses proposed in the Diridon Station
Area Plan (the “Diddon Plan™). Among other things, Silicon Valley Sports expects that San Jose will
require the Baseball Stadium to implement an effective Transportation and Parking Management
Plan ("Stadium TPMP”) that complements the HP Pavilion TPMP, and to provide sufficient
transpottation infrastructure o support the efficacy of that plan. Without an effective Stadium
"TPMP and transportation improvements, the Bascball Stadinm will erode the effectiveness of the
HP Pavilion TPMP and aggravate neighborhood impacts.

As described in the DSEIR, San Jose plans to Jocate a major traffic generating use
that demands almost 14,000 parking spaces in an alteady congested area, and to require #o
physical roadway improvements and potentially 7o new parking spaces. Instead, San Jose intends
to resolve the mytiad transportation problems caused by the Baseball Stadium with a TPMP “that
may identify non-physical improvements to sexve stadinm traffic® (emphasis added), but San Jose
has not defined performance standards or specific requirements for the TPMP, has not circulated
it for public review, and has not even identified any binding mechanism to require its
- implementation. As described below, the DSEIR must be revised to fully disclose the significant
transportation impacts of the Baseball Stadium and to identify feasible means 1o avoid or mitigate -
those impacts, The revised DSEIR must be recirculated so that decision-makers, the public and
Silicon Valley Sports are afforded a meaningful opportunity to understand and comment on the
impacts of the Baseball Stadium,

SUMMARY

As indicated in our December 17, 2009, comment lecter on the Notice of
Preparation (“NOP”) of the DSEIR, Silicon Valley Sports is extremely concerned about the
potentially significant, adverse transportation impacts of the Baseball Stadium on the sarrounding
transportation network and on HP Pavilion. Silicon Valley Sports requested a full analysis of these
impacts, and feasible measures to avoid or mitigate them, in the DSEIR.

In order to comply with the California Environmental Quality Act (“CEQA”), the
- DSEIR must provide a good faith, reasoned analysis of the Baseball Stadium proposal, including

identifying the significant, adverse transportation impacts of the Baseball Stadium and the measures
required to avoid or mitigate those impaces. The DSEIR must do the following: clearly describe the
project, consider all relevant data, analyze the full range of potential impacts, support its analysis
with substantial evidence, and present that evidence in an accurate and transparent manner. The
analysis must be both robust and accessible, so that decision-makers and the public are provided a
meaningful opportunity to understand and comment on the impacts of the Baseball Stadium and
the feasible means to avoid or mitigate those impacts, As detailed herein, had the DSEIR complied
with these CEQA requirements, it would have disclosed that the Bascball Stadium will cause
significant traffic impacts (including severe congestion at intersections in the vicinity of the
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Baseball Stadium), significant parking impacts (including demand in excess of supply during
simultaneous cvents and an even greater shortfall under cumulative conditions), significant
impacts to pedestrian safety and emergency vehicle access {including unsafe pedestrian/traffic

" interaction and potentially inadequate emergency response times), and significant cumulative
transportation impacts.

Instead of providing the good faith analysis requested in our NOP comments and
required by CEQA, the DSEIR appeats to engage in a result-oriented approach, designing its
-assumptions, methodologies and analysis in a way that avoids the identification of significant
impacts, thereby avoiding the need for costly mitigation measures such as actual physical
transpostation network improvements or parking structures. This manipulation of data and
analysis to mislead readers and conceal impacts is evident throughout the document. For example,
as detailed herein, the DSEIR: chooses a traffic scenario for analysis that is not representative of the
‘highest traffic volumes and therefore understates traffic impacts; artificially constrains the
. significance criteria for traffic and parking impacts to preclude the identification of #ny impacts to
roadways; understates the frequency and severity of traffic impacts by ornitting any quantification of
various traffic sources; assumes without supporting evidence the effective implementation of various
measures to avoid traffic and parking impacts; makes numerous technically unsupported
assumptions regarding parking sapply in order to create an appearance that supply will exceed
demand; excludes probable projects from the cumulative analysis and completely omits any analysis
of cumulative parking, safety and transit impacts; and omits any analysis of construction traffic
impacts. As a result of these and other manipulated assumptions, methodologies and analyses, the
DSEIR conceals the true transportation impacts of the Baseball Stadium, and fails to identify feasible
measures to avoid or mitigate those impacts.

Specifically, as detailed in the DSEIR comments set forth below,

The DSEIR includes so many project variants and analysis scenarios that it is impossible for
the reader to have a meaningful understanding of the impacts of the Baseball Stadium. (See
Pare I) '

The DSEIR conceals the actual eraffic impacts of the Baseball Stadium by artificially
constraining its analysis to the 5:00 o 6:00 PM, single event scenario, even though overall
(.., with the Baseball Stadium) craffic volumes are higher in the 6:00 to 7:00 PM and
simultaneous event scenarjos. Accepted traffic engineering practice requires analysis of the
highest overall volurnes, (See Parr I1.A)

The DSEIR uses illusory waffic level of service (“LOS”) significance criteria and, as a result,
fails 1o disclose the significant traffic impacts of the Baseball Stadium. The DSEIR further
fails to disclose the significant traffic impacts of the proposed natrowing of Park Avenue,
which will negatively affect access to HP Pavilion even without an event at the Baseball
Stadium, (See Paye 11.B) :

The DSEIR understates the frequency and severity of traffic impaéts during simultaneous
events by omitting any quantification of foresceable secondary events at HP Pavilion and the
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- Baseball Stadium and foreseeable simultancous cvents at other Downtown venues such as the
- Arena Green, (See Part ILC)

The DSEIR assumes that traflic impacts will be avoided by future implementation of a
Stadium TPMP and future extension of Antumn Street, but includes no mechanism to
ensure that these measures are effectively and timely implemented. (See Part I1LD)

. The DSEIR undesstates traffic impacts b); failing to analyze the intersection of The Alameda
and Race Street. (See Part ILE) S

The DSEIR understates traffic impacts by omitting any analysis of construction traffic
impacts. (See Part ILF)

The DSEIR inexplicably redefines the parking significance criterion of “inadequate parking”
used in cthe 2006 EIR to mean that parking impacts are significant only if other Downtown
businesses are rendered “non-viable,” a standard that has no technical or evidentiary basis,
(See Part JILA)

"The DSEIR overstates the available parking supply by making numerous unsupporeed
technical assumptions, such as excessive walking distances, inclusion of spaces that are not in
fact available, and failure to account for inefficiencics that reduce effective supply by 10 to 15
percent. (See Parc 111.B)

The DSEIR omits any analysis of parking impacts during weekday games, when parking use
by the Downtown employee base reduces available Downtown parking supply to a much

lower level than the 75 percent availability assumed in the DSEIR for evening games. (See
Part HI.C)

The DSEIR concludes without analysis that raffic congestion will not result in significant
pedestrian safety impacts, and fails to even address the impact of traffic congestion on
emergency vehicle response times. {(See Part [V)

The DSEIR understates cumulative traffic impacts by failing o include probable future
projects such as the HSR Project, and omits any analysis of cumulative parking, safety and
transit impacts. (See Parts 11D and V).

As a result of the often misleading or absent assumptions and analysis contained in the DSEIR,
 decision-makers, the public and Silicon Valley Sports all are denied a meaningful opportunity to
understand and comment on the true impacts of the Baseball Stadium and feasible means of
avoiding or mitigating those impacts. Ultimately, Downtown will suffer significant adverse
transportation impacts, and no one will benefit from the concealment of those impacts in the

DSEIR.

In order o comply with CEQA, at a minimum, the DSEIR must be revised as
follows to correct the foregoing deficiencies, and must be recirculated for public review:
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. The DSEIR must be revised to provide a stable, finite and accurate project

. description, with analysis that clearly demarcates what variables are assumed. In order to do so, the

DSEIR must clearly describe the difference in impacts and mitigation measures for each project |
permutation possible among the 12 project variants and four analysis scenarios, |

* ‘The DSEIR traffic analysis must be revised ro identify significant LOS
impacts at Downtown and Congestion Management Program (“CMP”) intersections in accordance
with both the City’s and the CMP Guidelines’ LOS thresholds; disclose significant traffic impacts
. during the 6:00 to 7:00 PM hour; disclose significant traffic impacts during simultaneous events
(including secondary events); quantify traffic rcsulung from patrons searching for parking; provide
substantial evidence that measures assumed to avoid impacts, such as the Stadium TPMP and the
Autumn Street extension, will be effective; analyze impacts at the intersection of The Alameda and
* Race Street; and analyze construction traffic impacts.

* The DSEIR parking analysis must be revised 1o set forth a threshold of
significance that conforms with professional standards; revise the unsupported technical parking
assumptions to be accurate and consistent with industry practice; and include cumulative parking
analysis.

. The DSEIR must be revised to include an analysis, in accordance with
accepred traffic engincering standards, of the impacts of traffic congestion on pedestrian safety and
delay and emergency vehicle access.

. The DSEIR cumulative transportation analysis must be revised to disclose
significant LOS impacts under cumulative conditions; account for all probable future projects likely
to contribute to significant cumulative transportation impacts, including the HSR Project, the
BART Project and the Diridon Plan; and analyze the contribution of the Baseball Stadium to
significant cumulative impacts related to parking, transit, emergency access and pedestrian safety.

’ For cach significant impact identified by the revised analysis, the DSEIR
must identify feasible measures to avoid or mitigate such impact. These measures should include,
without Jiritation, a prohibition of events (baseball or secondary events) at the Baseball Stadium
simultancous with hockey games, to the extent feasible?; a comprehensive, effective and enforceable
Stadium TPMP thar cstablishes performance standards or specific measures that muse be
implemented; and physical improvements to the transportation nerwork where necessary to mitigate
impacts or ensure effective implementation of the TPMPs.

2 Notably, the San Jose Ballpark Supplemental Traffic Irnpact Analysis, February 10, 2010 ("TIA"} suggests that “the
following actions will be underralken as past of the TPMP to minimize the effects of increased waffic and pedesteian
demand on transpotiation facilities and surrounding ncighborhoods during simultaneous events: “minimize same
day event occurrence™; "staggcred start/end tires for events™; and “monthly coordination with event venues.” The

DSEIR, however, does not mention these measures and it is unclear if the City intends to require them,
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COMMENTS ON DSEIR

Identification of the significant environmenual effects of a proposed project is one of

 the primary purposes of CEQA and s necessary to implement CEQA’s stated public policy that an
agency should not approve a project if there arc feasible mitigation measures or project alternatives
available to reduce or avoid significant environmental impacts, Pub. Res. Code §§ 21002,
21002.1(2). An FIR must include a sufficient degree of analysis to provide decision-makers with the
information needed o make an intelligent judgment concerning a project’s environmental impacts.
CEQA Guidelines § 15151; Napa Citizens for Honest Gov’s v. Nape County Bd, of Supervisors (2001)
91 Cal.App.4” 342, 256.

While Silicon Valley Sports is cognizant of the importance of the Baseball Stadium to
San Jose, San Jose must comply with CEQA. Silicon Valley Sports submits the following comments
on the DSEIR, and heteby requests that the DSEIR be revised to address the inadequacies detailed
herein, and recirculated for meaningful public comment, The revised DSEIR must adequately
identity the significant transportation impacts of the Bascball Stadium and identify feasible measures
"to avoid or mitigate those impacts,

I The DSEIR Fails to Provide an Accurate and Stable Project Description, as Regnired by

CEQA, Because It Includes Too Many Project Variants and Analysis Scenarios.

One of the most fundamental requirements of CEQA is that an EIR contain a clear
project description that enables informative, meaningful analysis of project impacts. Case law
articulates that “[a]n accurate, stable and finite project description is the sine gua non of an
informative and legally sufficient EIR. However, a curtailed, enigmatic or unstable project
description draws a red herring across the path of public inpur.” San Joaguin Raptor Rescue Center v.
County of Merced (2007) 149 Cal.App.4ch 645, 655. “Only through an accurate view of the project
may the public and interested parties and public agencies balance the proposed project’s benefits
against its environmental cost, consider appropriate mitigation measures, assess the advantages of
terminating the proposal and properly weigh other alternatives.” Id.

The DSEIR fails to provide an accurate, stable and finite project description, The
numbey of project variants and analysis scenarios makes it impossible for any reader to understand
the true impacts of the Baseball Stadium. The project description includes two seating capacity
variants, three parking variants, and two Park Avenue variants (narrowed and un-narrowed), for a
total of 12 possible project permutations. The transporcation analysis then describes two event
scenarios (single and simultancous) and two pealc hour scenarios (5:00 to 6:00 PM and 6:00 to 7:00
PM), for a total of four possible analysis permutations. Taken together, that results in 48 possible
permutations and the DSEIR does not clearly demarcate which variables are assumed in each
discussion. The result is an “enigmatic and unstable project description” that precludes meaningful
analysis of the impacts of the Baseball Stadium.

The DSEIR should be revised to provide an accurate, stable and finjte project
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description, with analysis that clearly demarcates what variables are assumed. To the extent that the
impacts of certain permutations are bracketed by the discussion of other permutations, the DSEIR

should clearly explam the basis for such conclusion. Anything less “draws a red herring across the
_ path of public input,” depriving decision-makers, the public and Silicon Valley Sports of a

meaningful opportunity to “balance the proposed project’s benefits against its environmental cost,
consider appropriate mitigation measures, assess the advantages of terminating the proposal and
propetly-weigh other alterndtives.”

11, The DSEIR Undesstates Traffic Impacts (and Fails to Identify Traffic Mitigation) Because
It Uses an Analysis Scenario That Is Not Representative of Maximum Overall Traffic

Volures, Uses Hhsory Significance Cntegxa, Relies on Unsupported Assumptions

Regarding Measures to Avoid Impaces, Omits Analysis of Critical Intersection, and Ormits
Any Analysis of Construction Impacts,

Due to its proximity to the Baseball Stadium, HP Pavilion relies on the same basic -

. streer network for ingress and egress. As a result, unmitigated traffic congestion on the street
‘network sutrounding the Baseball Stadium will adverscly affect ingress and egress to and from HP

Pavilion. The DSEIR must identify these significant impacts, as well as feasible means to mitigate
them, and if mitigation is not feasible, must disclose that these impacts ate significant and
unavoidable,

As described below, the DSEIR understates traffic impaces because it analyzes only
the 5:00 to 6:00 PM single event scenario even though traffic volumes will be higher during the 6:00
to 7:00 PM and simultaneous event scenarios {Part ILA); uses illusory significance criteria (Pare

' ILB); understates the impacts of simultaneous events by omitting foreseeable project trips (Part

ILC); relies on unsupported assumptions regarding measures to avoid or mitigate traffic impacts
(Part ILDY); fails to analyze impacts at The Alameda and Race Strect (Part ILE); and omits any
analysis of construction tratfic impacts (Part II.F).

A, The DSEIR conceals traffic impacts by limiting its analysis to the 5:00 to 6:00 PM,

single event scenario, thereby understating overall traffic volumes.

The DSEIR conceals traffic impacts by limiting its analysis of traffic impacts to the
5:00 to 6:00 pm, single event scenario, when in fact greater impacts would occur during the 6:00
to 7:00 PM single and simultaneous event scenarios. Unlike the 2006 Draft EIR and 2007 Final
EIR for the Baseball Stadium (the “2006 EIR™), the DSEIR asserts thar the 6:00 to 7:00 PM single
and simultaneous event scenarios presented in the TIA are discussed for “informational” purposes
only, and “are not requ:rcd to be analyzcd under the [City Transportation Policy] and would not
resule in impacts that require mitigation in the SEIR.” DSEIR, p. 56. This artificial constraint on

the analysis of traffic impacts, inexplicably introduced in the DSEIR, misleads the public by

concealing impacts that would occur during the true peak scenarios.

1. The DSEIR bLimits its analysis to the 5:00 to 6:00 PM time period even though
traffic volumes with the Baseball Stadium are higher during the 6:00 to 7:00 PM
time period,
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The 2006 EIR analyzed traffic impaces during bosh the 5:00 to 6:00 PM time period
and the 6:00 to 7:00 PM time period, acknowledging that “the ovenall intersection volume with the
project is expected, to be greatest during the hour immediately proceeding a week night game
(between 6:00 and 7:00 PM).” DSEIR, P, 96 (emphasis added). The DSEIR acknowledges that
“the 6:00-7:00 PM time period would experience the greatest irapact from stadium traffic.” DSEIR,
p. 56. As indicated in the TIA, 59 percent of Baseball Stadium project traffic would occur in the
6:00 to 7:00 PM time period. TIA, pgs. 20, 23, Tables 6 and 7. Nevertheless, the DSEIR
constrains its assessment of significant traffic impacts to the 5:00 to 6:00 PM time petiod, on the
basis that this time period is the “peak travel hour” as defined by the City Transportation Policy, /4.
This conscraint appeats to be based on the unsupported premise that the hour with the highest level
of background traffic is the hour of highest impact. This premise, however, is conttary to established
transportation policy and the data contained in the TIA, -

The DSEIR’s suggestion thar the City Transportation Policy dictates use ofa 5:00 to
6:00 PM peak period is inaccurate. In fact, the City Transportation Policy defines the term “peak
hour” by reference to the one hour of the day (AM or PM) “having the highest number of trips.” In
the case of a project, such as the Bascball Stadium, that generates a disproportionately large number

of trips outside of the peak hour for background traffic, it is possible that the “peak hour” for overall

(i.e., “with project”) conditions may be the peak hour for project traffic, not the peak hour for
. background wraffic. Consistent with this possibility, the Santa Clara Valley Transportation Authoriry
("VTA") CMP specifically recommends that additional hours be analyzed when appropriate.

As summarized in Table IL1 (prepared by Wenck), the data in the TIA disclose that,
. for many intersections, the overall number of trips for the single event scenario actually is higher

during the 6:00 ro 7:00 PM hour than during the 5:00 to 6:00 PM hour.

3 The CMP states: “The TIA Report must document the projece’s trip generation for both the AM and PM peak periods
10 justify the peak period(s) analyzed in the TIA. The Lead Agency may require that additional periods be analyzed,
if this is deemed appropriate, For example, the Lead Agency could require analysis of midday peak hour or weekend

peak hours. Based on engineering, judgment, additional analysis of midday or weekend peak periods may be
required.” . '
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_ Table 11.1
Total Volume Entering Intersections, 5:00 to 6:00 PM versus 6:00 to 7:00 PM

NB SR 87 Ramps and Julian Street 3817

NB SR 87 Ramp and Santa Clara Street 3361

Bird Avenue and 5B 1-280 Ramps 3992

Aurumn Street and Sanea Clara Street 3341

Woz Way and NB SR 87 1032

Aurumn Sgreet and San Fernando Street 2402

‘Woz Way and Auzerais Avenue 990

Delmas Avenue and Park Avenue 2405 2107
Montgomery Street and Park Avenue 3079 ST

Woz Way and Patk Avenue ) 2174 ] 1983

Woz Way and San Carlos Street : 2056

Montgomery Streec and Sanea Clara Steeer 2394

Monzgomery St and San Fernando Street 523

Lincoln Avenue and San Carlos Street. 2559

rf;n%;blc depicts volumes for scenario with 1,200-space parking structure; results are the same for seenasio with 1,360
spaces on HP Pavilion site; one moie intersection has grearer volume from 67 p.m, undec scenario with no parking
s;;ug}l::;.ed cells indicate Intersecrions for which volume Is greater from 6.7 p., than 56 p.m. For wo of the five
highlighted intersections, the volume from 6-7 p,m, is more than 20% greater than from 5-6 p.m.

The suggestion in the DSEIR that traffic congestion occurring in the 6:00 to 7:00 PM timeframe by
definition cannot be significant {because it occurs outside of the peak hour for background traffic)
lacks any rational foundation. It is not reasonable to suggest that impacts occurring from maximum
overall waffic volumes canmor be significant.

The failure of the DSEIR to analyze traffic impacts during the hour of maximum
overall traffic volumes is not excused simply because the dara showing volumes during the 6:00 to
7:00 PM time period are included in the TIA and summarized in the DSEIR for “informational”
purposes. Case law establishes that a city cannor rely on technicat appendices to satisfy its obligation
under CEQA to provide a good faith reasoned analysis of the full scope of impacts. As stated by the
Supreme Court in Vineyard Area Citizens for Responsible Growth v. City of Rancha Cordova,
“information scattered here and there in an EIR appendices or a report buried in an appendix cannot
substitute for a good faith reasoned analysis.” (2007) 40 Cal.4" 412, 442 (internal citations omitted)
(“Vineyard’); see also, San Joaquin Raptor Rescue Ctr. v. County of Merced (2007) 149 Cal.App.-{t‘h
645, 659; Lanrel Heights Improvement Assn. v, Regents of University of Californin (1988) 47 Cal.3d
376, 405.
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2. The DSEIR limits its analysis to the single event scenario even though traffic
volumes with the Baseball Stadinm are higher in the simultaneous event scenario.

The 2006 EIR analyzed traffic impacts during o#h the single event and the
simultaneous event scenario, In contrast, the DSEIR asserts that that the simultancous event
scenario is “not required to be analyzed under the [City Transportation Policy] and would not result
in impacts that require mitigation in the SEIR.” DSEIR, p. 56.

‘The DSEIR’s suggestion that the City Transportation Policy excuses analysis of the
simultancous event scenario is misleading. In fact, the City Transportation Policy is silent with
respect to single versus simultaneous events,

As summarized in Table 112 (prepared by Wencls), the data in the TIA disclose that,
for all but one intersection, the overall number of trips for the simultaneous event scenario is greater
than the single event'scenario.

Table 11.2
" Total Volume Entering Intersections, Single versus Simultancous Event Scenario

NB SR 87 Ramps and Julian Street
NB SR 87 Ramp and Santa Clara Street
Bied Avenue and SB 1-280 Ramps
Autamn Strect and Sanea Clars Street
Woz Way and NB SR 87

Autumn Street and San Fernando Street
Woz Way and Auvzerais Avenue

Delmas Avenue and Park Avenue
Monsgomery Street and Park Avenue
Woz Way and Park Avenue

‘Woz Way and San Catlos Street
Montgomery Street and Santa Clara Street
Montgomery St and San Fernando Street
Lincoln Avenue and San Carlos Street
Notes: .
1} Table depicts volumes for scenario with 36,600 seats and 1,200-space parking seucrure; though the volume
nuinbers change with the other ewo parking afternarives, a similar refarionship exisis beeween volumes under the single
and simultaneous event conditions, .

2} With 32,000 sears, the volume numbers are fower, bur 2 similar relartionship exists berween volumes under che single
and simuftancous event conditions.

3} Under the simultancous evear condition, volumes account for assumprion in DSEIR that 65 1 90 percent of
Basebalt Stadium teips that would use northbound Bied Avenue and Automn Sueee under che single event scenario
would divers vo orher routes. No substantizl evidence is provided 10 suppor that assumption. The volumes at the
fallowing imersections would be much higher with simultaneous events if such a high portion of baseball trips do not

divert 1o other routes: Bird Avenue/SB 1-280 ramps, Autwmn StreetSanca Clara Strcet, Avtumn Streer/San Fernando
Streer, and Mon:&omcry Street/Park Avenue,
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The suggestion in the DSEIR that traffic congestion occurring duting simultaneous events cannot be
significant lacks any rational foundation. It is not reasonable to suggest that impacts occurring from
maximum overall volumes cannor be significant. As noted above, this deficiency is not excused
simply because the data showing the LOS impacts of the Baseball Stadium in the simultancous event
scenario are included in the TIA and summarized in the DSEIR for “informational” purposes.

In summary, by artificially constraining its analysis to the 5:00 to 6:00 PM, single

. event scenario, the DSEIR fails to identify, and assess feasible meaus to avoid or mitigate, impacts
that occur when the highest overall volumes occur (Z.e., the 6:00 to 7:00 PM and simultaneous
event scenarios). This change in approach between the 2006 EIR and the DSEIR is unsupported by
the technical data and appears to have no purpose other than to conceal the true impacts of the
Bascball Stadium (which are addressed in Part I1.C.3 below) and avoid the requirement o avoid or
mitigate those impacts. The DSEIR must be revised to include an analysis of traffic impacts during
the 6:00 to 7:00 PM and simultaneous event scenarios, and to identify feasible measures to avoid or
mitigate those impacts,

B. The DSEIR uses illusory significance criteria and. as 2 result, fails to disclose the
significant traffic impagts of the Baseball Stadium or identify mitigation.

In order to assess the signiﬂcance of impacts, the CEQA Guidelines recommend that
lead agencies adopt significance criteria. While the DSEIR includes two traffic significance criteria,
furcher review reveals that both of these criteria are illusory because the DSEIR does not in fact apply
them to assess impacts in each of the traffic analysis scenarios.

Consistent with CEQA’s guidance, the DSEIR idcntifies two significance criteria for
traffic impacts (veferred to respectively herein as the “City LOS Threshold” and the “CMP LOS
Threshold™):

(1) City of San Jose Definition of Signiﬁéant Intersection Impacts. The Baseball
Stadium is said to create a significant impact on traffic at a study intersection in the City of
San Jose if for either peak hour:

* Thelevel of scrvice at the intersection degrades from an acceptable LOS D or better
nnder background conditions to an unaceeprable LOS E or F under project conditions,
or '

e The level of service at the intersecrion is an unacceptable LOS E or F under background
conditions and the addition of project trips causes both the critical-movement delay ac
the intersection to increase by four or more sections and the demand-to-capacity ratio
(v/c) to increase by .01 or more,

(2)  CMP Definition of Significant Intessection Impacts, A CMP Intersection is out of
conformance with the acceptable LOS standard when the level of service falls below LOS E.
For intersections determined to have been at LOS F under existing and background -
conditions, a project is said to impact the intersection if both:
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* Theaddition of the project traffic increases the average control delay for critical
movements by four or more sections, and

*  Project traffic increases the critical v/c value by 0.01 or more,

DSEIR, pp. 39, 45. As detailed below, however, the-inclusion of these significance criteria in the
DSEIR is misleading because the DSEIR fails to apply them to Downtown or CMP intersections : |
in all of the analysis scenarios. :

L The DSEIR does not identify any sraffic impacts to Downsown or CMP
intersections, because it fails to apply irs stated traffic significance criteria in all of
the analysis scenarios,

The 2006 EIR applicd the City LOS Threshold and the CMP LOS Threshold to
traffic volumesin all three analysis scenarios identified in the 2006 FIR: the 5:00 o 6:00 PM single
event scenatio; the 6:00 to 7:00 PM single event scenario, and the 6:00 to 7:00 PM simultaneous
event scenario. The 2006 EIR identified significant traffic impacts where the thresholds wete
exceeded and identified feasible mitigation for those impacts. In contrast, the DSEIR fails to apply
the City LOS Threshold in any of the analysis scenatios, and as a result does not identify any traffic
impacts to Downtown intersections, or measures to avoid or mitigate those impacts, In addition, the
DSEIR makes a number of unsupported assumptions without which there also likely would be
impacts to additional Downtown intersections under the City LOS Threshold, as well as to CMP
' intersections under the CMP LOS Threshold.

Wenck applied the significance criteria to traffic volumes occurring during each of
the three traffic scenarios and identified numerous, undisclosed traffic impacts from the Baseball
Stadium. Dusing the 6:00 to 7:00 PM, single event scenatio, data in the TIA reveals char impacts
occur at three local intersections under the City LOS Threshold, as indicated in Table 113,



-Mr. Darryl Boyd
March 29, 2010
Page 13

Table I1.3
Local LOS Impacts
6:00 1o 7:00 PM, Single-Event Scenatio

S. Autumn St./W, San | B (11.0) F(135.2 - 160.0) B (148.3--174.7)
Fernando St.

Delmas Ave./Park Ave, | C (25.8) F {1574 —184.2) T (187.9-217.2)
S. Autumn St./Park C(34.6) 4 F(143.8-178.6) F(145.3-179.6)
Ave,

Notes: .

{1} Resultsare from Tables 10and 11 in TIA,
{2} The resulis presented in Tables 10 and 17 are premised on multiple assumptions, which include:
{a) Peak hour faccor of 1.0,
{b) Oprimizing green times differendy for cach imessection and each scenario for volumes and roadway geometrics, without regard to
uniformity of green times for nmjor movements,
{€) Expectation that widened crosswalks will solve LOS and delay problems, without analyzing impacts on pedestrian capacity and

safery. ‘ .

{8) Assumption (2}(z) above Is not consistent with the exiscing peak hour factor of 2bour 0.80 during the hour of 67 p.m, at the Park Avenue
and San Carlas Street interseccions on Autumn Strces/Bird Avenue,  Assumption (2)(b) above Is inconsistent with the need 1o
provide progressive flow for major traftic movements, No substantial evidence is provided to justify above assumption (2)(¢).

{4} If diffesenc assumptions were applied, Tt is likely that more intersecrions would exceed the City LOS Thgshold, and it abso is likely that
one ot more CMP intersections would exceed the CMP LOS Threshold, particularly the Bird Ave./%. San Carlos St insersection,

DPuying the simultaneous event scenario, data in the TIA reveals that impacts occur at four local
intersections under the Cigy LOS Threshold, as indicated in Table 1L4.
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Table 114
Local LOS Impacts
Simultaneous Event Scario

S. Autumn St./W. San | B (11.8) F{218.3 -251.9) F(235.9-270.9)
Fernando St,

Delmas Ave./Park Ave, ] C (26.7). F (293.0 - 330.7) ¥ (333.7 - 373.8)
S. Autumn St./Park C (34.5) ¥ (506.1 - 626.8) F(511.3-631.1)
Ave,

Delmas Ave./W. San C(22.9) E(69.1 -71.3) E (68.4 —70.5)
Fernando St,

Notes:

1) Results are from Tables 12 and 13 In TIA

2 The resuls presented in Tables 12 and 13 refleciing LOS with TIA recommended improvements are premised on multiple assumptions,

which include:

{2} Peak hour factor of 3.0,

{b) Optimizing green tmes differendy for each Intersection and each seenario for volumes and roadway geomerrics, without regard to
uniformicy of green times for major movements

(e} Bxpecation that widened crosswalks Wil salve LOS and delay problems, withour analyzing impacts on pedesteian capacity and

safery, .

(3’) Expectation, depending on parking scenaro, that 65 10 90 percent of the baseball teips using northbound Bird Ave, and Auturmn St
under single event condition would divert to other roures.,

3} Assumption (2){a) above is not consistent with the existing peak hour factor of about 0.80 during the hour of 6-7 p.m. at the Park
Avenue and San Carlos Steect insersections on Autumn Street/Bird Avenue, Assumprion {2)(b) above is tnconsistent with the
need 1o provide progressive flow for major teaffic movements. No substancial evidence is provided o justify above assumprions
{2)e) o7 (2)d). '

4) 1f different assumprions were applied, it is ikely thas more interseceions would exceed the City's LOS threshold, and it also is likely thac
one or more CMP intersections would exceed the CMP threshold, particularly the Bird Ave /W, San Carlos St. intetscerion.

Although the TIA purports that these intersections might be restored to LOS D chrough “potential
improvements” (a conclusion that is not based on any substantial evidence), the DSEIR fails ro
identify any of these significant traffic impacts or to identify the proposed improvements as
mitigation measures. Instead, the TIA merely suggests that “these improvements will be reevaluated
with the completion of the Traffic and Parking Management Plan (TPMP) that a4y identify non-
Physical improvements 1o serve stadium traffic as parc of the traffic control plan.4 TIA ac pgs, 32-33,

With respect to the City LOS Threshold, the 2006 EIR applied chis significance
criterion to all three analysis scenarios, notwithstanding its acknowledgment that intersections
located in the Downtown Core Area are exempt from the City’s General Plan LOS threshold
pursuant to the City of San Jose Transportation Policy (City Council Policy 5-3) (the “City

4 Asaddressed in Parc HLD.1 below, absent a require}ncm that the Stadium TPMP include these measures and evidence
to support the assumed effectiveness of the Stadium TPMP, the Stadium TPMP is an iljusory solution.
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Transportation Policy™). In contrast, the DSEIR does not apply the City LOS Threshold to
Downtown intersections under any scenario, instead arguing that, because the City
Transportation Policy exempts Downtown intersections from LOS standards and from

" mitigation, this criterion does not apply.

Only one of two results is possible: cither (3) the City LOS Threshold is not in fact a

. significance criterion for Downtown intersections, in which case there is no significance criterion at
all for Downtown intersections, so of course there can be ne impact, and the DSEIR has misled the
public by including an inapplicable significance criterion as a means to essentially define away the
possibility of an impact; or (b) the City LOS Threshold is in fact a significance criterion for CEQA
purposes (notwithstanding the exemption for planning purposes), in which case the DSEIR fails to
disclose significant impacts at Downtown intersections where project traffic triggers the City LOS

- Threshold, and to identify feasible means to avoid or mitigate those impacts. '

. With respect to the CMP LOS Threshold, the DEIR does not apply this significance

criterion in the 6:00 to 7:00 PM or simultaneous event scenarios. The data in the TIA does not
_disclose any significant impacts to CMP intersections pursuant to the CMP LOS Thresholds in these
scenarios, This result, however, is based on a variety of assumptions that are not supported by
substantial evidence. For exaraple, the TIA (i) assumes a peak hour factor of 1,0, (ii) optimizes green
times differently for each intersection and each scenario for volumes and roadway geometrics,
without regard to uniformity of green times for major movements, (iii) assumes that widened
crosswalks will solve LOS and delay problems, without analyzing impacts on pedestrian capacity and
safety, and (iv) assumes, depending on parking scenario, that 65 to 90 percent of the baseball trips
using northbound Bird Avenne and Autumn Street under the simultaneous event condition would
divert to other routes. If reasonable assumptions were applied, it is likely that traffic LOS would
exceed the CMP LOS Threshold at one or more intersections, parricularly wich respecr to the
intersection at Bird Avenue and West San Carlos Streer.

In summary, by concluding that there is no significant impact to Downtown
intersections despite data in the TIA demonstrating that LOS with the Baseball Stadium will
trigger the City LOS Threshold (and that, with corrected assumptions, the Baseball Stadium likely
would trigger the CMP LOS Threshold), the DSEIR is misleading and inadequate. As noted
above, this deficiency is not excused simply because the data showing the LOS impacts of the
Baseball Stadium are included in the appendices to the TIA and summarized for “informational”
purposes in the DSEIR. The DSEIR’s inclusion of illusory significance criteria that it fails to apply
not only violates the City’s duty o undertake a good faith reasoned analysis, but it also deprives
decision-makers, the public and Silicon Valley Sports of a meaningful opportunity to evaluate and
comment on the significant impacts of the Baseball Stadium. The DSEIR must be revised to apply
bath the City LOS Threshold and the CMP LOS Threshold to alt three analysis scenarios, to
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identify significant traffic impacts where Bascball Stadium traffic exceeds those thresholds, and to-
identify feasible means to avoid or mitigate those impacts,?

2, The DSEIR understates traffic impacts by failing to disclose the LOS impacts of
the proposed narrowing of Park Avenue,

‘The TIA includes an evaluation of the proposed narrowing of Pack Avenue between

McEvoy Street to Josefa Street, and Autumn Street/Bird Avente from north of Park Avenue through
San Carlos Strect. As shown in Figure 6 of the TIA, the narrowing would eliminate two lanes in
each direction on Patk Avenue and Autumn Strect through the intersection of these streets and
would eliminate one through lane in each direction on Bird Avenue at San Carlos Street. According

o analysis by Wenck, the narrowing at the Autumn Street and Park Avenue intersection would
reduce the capacity of this intersection by approximately 40 percent, This reduced capacity will
significantly and adversely impact access to HP Pavilion cven when #o events are occurring at the
Baseball Stadium. The DSEIR acknowledges thar the narrowing would have a significant
unavoidable impact on congestion through regional screenlines and roadways. DSEIR, p. 69. The
DSEIR, however, fails to identify the significant LOS impacts associated with this proposed
narrowing, instead misleadingly suggesting that the narrowing “would have little or no effect on the
intersection level of service”. Jd4. As indicated in Table IL5 below (prepared by Wenck), the data in
the TIA in fact reveal that the narrowing would cause significant impacis (based on the City LOS
Threshold) at the intersection of Autumn Street and Park Avenue. '

> If mitigarion is infeasible, for example because of mirigation exemption in the City Transportation Policy, the DSEIR
must disclose the basis for this determinarion and the impacts must be indentified as significant and unavojdable,
See CEQA Guidelines §§ 15126.2(b), 15126.4(a)(5).
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Table 11,5
Significant LOS Impacts from Park Avenue and Autumn Street Natrowing

36,000 sears, 6-7 F (179.6) E (400.6) LOS F without
p.m., single event natrowing becomes
much worse with
narrowing due to
123% increase in

delay.
36,000 seats, 6-7 F(631.1) F (1036.3) 1.OS F withour
p.m., simultaneous narrowing becomes
events . much worse with

narrowing due to
64% increase in
delay.

Nore: Table depicts results for scenario with 1,200-space parking structure; for the other parking scenarios, the LOS results ar¢ the same,
and the delay values are very similar

Moreover, with the narrowing, the overall delays are greatly increased over the non-narrowed
scenario. These delays will significantly and adversely impact access to HP Pavilion. The DSEIR
does not address any of these impacts, nor does it describe any measures to avoid or mitigate these
impacts. As a result, decision-makers, the public and Silicon Valley Sports are denied a meaningful
opportunity to review and comment on the full scope of traffic impacts of the Baseball Stadium.

C. The DSEIR understates the frequency and severigy of sraffic impacts during
simultaneous events by omitting foreseeable project trips.

The DSEIR understates the frequency and severity of traffic impacts during
simultaneous events by failing to quantify traffic resulting from patrons searching for parking (Part
[1.C.1) and failing to disclose the frequency and severity of simultaneous secondary events (Part
11.C.2). 1fthese foreseeable project trips were included, project traffic volumes would increase,
resulting in even greater LOS impacrs than identified in Part ILB above.

1 The DSEIR understates the severity of traffic impacts during simultaneous events
by failing to quantify traffic resulting from patrons searching for parking,

The DSEIR acknowledges that, as a result of a shortage of proximate parking in the
simultaneous events scenario (see Part IIT below), “fans seeking parking would drive throughout
Downtown secking the closest available patking, which would cause some additional congestion on
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those Downtown streets and intersections used to access parking garages.” See DSEIR, p. 65.

- Nonetheless, neither the DSEIR nox the TIA make any attempt to quantify the number of cars that
will be circling Downtown streets looking for parking, nor do they attempt to quantify the LOS
_impact of this additional congestion.5 Because of this omission, project traffic volumes, and as a
resnit traffic impacts, are understated.

2. The DSEIR understates the frequency and severity of traffic impacts during
simultaneous events by failing to disclose and guantify traffic from foreseeable

simultaneous events,
2, ‘The DSEIR does not assess impacts from simultaneous secondary
cvents.

The DSEIR misteads the public by understating the frequency of simultaneous events
because it does not address the possibility of secondary events other than baseball and hockey (2.,
concerts, etc.) at HP Pavilion and-the Baseball Stadium. The DSEIR acknowledges that, due to the
overlap in baseball and hockey seasons, the Baseball Stadium project “could result in approximately
an 8-week period of some potential simultancous events at the HP Pavilion and the proposed
ballpark,” DSEIR, p. 31. This statement is misleading because it is commeon practice for stadia to
host secondary events outside of the season of their home sports team(s). It is foreseeable that such
events will occar at HP Pavilion simultancous with either baseball or sccondary events at the Baseball
Stadiumn, and conversely that such events will occur at the Baseball Stadium simultaneous wich either
hockey or secondary events at HP Pavilion. In fact, on average, there are approximately 19 events
{bockey and sccondary events) at HP Pavilion during the Major League Baseball season. Likewise,
the Bascball Stadium is likely to host secondary events during the National Hockey League Season.
Moreover, both venues could host secondary events simultaneously at any time of year. The DSEIR
fails to account for these foreseeable simultaneous secondary events. Thus, even the “informarional”
simultaneous event data presented in the DSEIR understates the frequency of the occurrence of the
traffic impacts of the simultancous event scenario.

b. The DSEIR does not assess impacts from simultaneous events at
other Downtown venues.

The DSEIR does not quantify traffic associated with reasonably foreseeable events at
other Downtown venues, such as the Arena Green, occurring simultancously with events at HP
Pavilion and the Baseball Stadium.” The DSEIR omits this analysis despite the fact that the San Jose
Downtown Strategy 2000 Final EIR and the TIA both state that i is @ desired outcome ... for the

¢ Instead, the DSEIR assumes thar this additional congestion “will be addressed through ‘dynamic wayfinding’ (currentdy
in operation) 1o direct fans to available parking and through [2) Traffic Parking Management Plan (TPMP).”
DSEIR, p, 65. Yet the DSEIR does not provide any substantial evidence thar these measutes will be effective 1o
mitigate the impace of patrons circling looking for parking, See Part TLD.1 below.

7 In 2010, more than 30 large events are scheduled 1o occur during the Major League Baseball season at Arena Green.
See www.gipg.org/Calendar.shtm)
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Downtown to host multiple events, festivals, and cultural activities, some of which will occur
concurrently with baseball andfor Pavilion events” TIA, p. 13 {emphasis added). As a result the
DSEIR fails to, disclose, or address feasible means to avoid or mitigate, significant transportation
impacts from this foreseeable simultancous event scenario.

In summary, the “informational” discussion of simultaneous events in the DSEIR
and TTA understates the frequency and severity of traffic impacts during simultaneous events by
omitting: quantification of trips generated by patrons searching for parking, disclosure of the
number of simultaneouns secondary events at HP Pavilion and the Baseball Stadivm; and
disclosure and quantification of foresceable events at other Downtown venues. These omissions
mislead decision-makers and the public, denying them a reasonable opportunity to comment on the
_ true impacts of the Baseball Stadium and feasible measures to avoid or mitigate those impacts. The
DSEIR must be revised to identify and quantify trips generated by patrons searching for parking, the
number of simultaneous secondary events at HP Pavilion and the Baseball Stadium, and disclosure
and quantification of foresceable events at other Downtown venues. The DSEIR must identify
impacts resulting when these additional trips are included in the simultaneous event traffic analysis
scenario and feasible measures to avoid or mitigate such impacts.

D. The DSEIR jdentifies measures to avoid impagcts that are not supported by
subseantial evidence. ‘

The DSEIR assumes that a furure Stadium TPMP (Part I1,D) and a future extension
of Autumn Streer {Part 11.D.2) will feduce project traflic impacts. These assumptions are not
supported by substantial evidence. Either the City must impose enforceable conditions o ensure
that these measures are effectively implemented, or the City must revise the DSEIR to remove these
unsupported assumptions.

1. The DSEIR’s reliance on a future Stadizm TPMP to veduce impacts is not
supported by substantial evidence.

The DSEIR frequently relies on the proposed Stadium TPMYP to conclude thart the
Baseball Stadium will not have significant impacts. The Stadium TPMP, or similar forms of traffic
management, are proposed by the DSEIR in order to (i) meet the City’s contractual obligations to
HP Pavilion regarding parking, (ii} manage traffic from events at other Downtown venues, (iit)
manage the flow of circulating drivers searching for parking, and (iv) “improve operational
deficiencies” withour the need for physical improvements w intersections with LOS failures, In
every instance, however, the DSEIR provades no substantial evidence demonstrating that the
Stadium TPMP actually will minimize impacis to acceprable levels.

First, TPMPs only work if there is adequate underlying transportation infrastructure
{e.g., roadways, intersections, parking lots, etc.) to accommodate anticipated traffic. TPMPs build
off of this infrastructure foundation, managing it to its most efficient and effective potential.
TPMPs are not a substitute for physical improvements that are required to majntain adequate, safe
and effective fransporarion facilities. TMPMs cannot be assumed to be effective absent adequate
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underlying infrastructure, The DSEIR fails to provide any substantial evidence that adequate
infrastructure is in place to ensure that the Stadium TPMP will be effective when needed.

" Second, the DSEIR docs not identify the tequired elements of the Stadium TPMP or
establish any performance standards that the Stadium TPMP will be xequired to achieve, This
approach amounts to impermissible deferral of mitigation, in violation of CEQA. Ciy of Long Beach
v. Los Angeles Unifted Sch. Dist. (2009) 176 Cal.App.4™ 889, 915 (“Impermissible deferral of
mitigation measures occurs when an EIR puts off analysis or orders a report without either setring
standards or demonstrating how the impact can be mitigated in the manner described in the EIR.”)
‘Absent a description of the required elements or performance standards for the TPMP, it is
impossible to assess or measure the likely effectiveness of the TPMP,

The DSEIR does list a number of program components that “may” be included in
the Stadium TPMP.8 Inexplicably, however, the TIA specifies that the Stadium TPMP only “may-
identify non-physical irnproverments to service stadium traffic,” again evidencing the City’s goal of
avoiding costly physical improvements. TIA, p. 32 {emphasis added). Instead, the “improvement
measures” that “may” be included in the Stadium TPMP consist solely of non-physical
improvements such as signal timing modifications, turn restrictions and signage. It is unlikely that
these minimal (albeit inexpensive) measures could mitigate the impacts of trips generated by the
stadium, During the arrival peak hour, the TIA indicates the volume of wips to the stadium would
be 7,416 vehicles with 32,000 scats and 8,271 vehicles with 3,600 scars. These trips would be added
to an already congested roadway network, and the DSEIR provides no substantial evidence that the
referenced non-physical improvements would resolve the negative impacts,

Third, the DSEIR does not account for the potential environmental impacts
associated with the potential "improvement measures” as required by CEQA. CEQA Guidelines §
15126.4(2)(1){D}. For example, the DSEIR explains that in order to reduce Baseball Stadinm traffic
impacts during simultaneous events, the Stadium TPMP may include “{l}ane configuration
adjustments and wrn restrictions” at Downtown intersections, as well as the placement of
“temporary barricades at neighborhood street entrances” to prevent parking intrusion into adjacent
neighborhoods. Yet there is no substantial evidence in the record demonstrating that these program
components of the Stadium TPMP were ever factored inrto the traffic analysis,

The DSEIR understates traffic and parking impacts by asserting that the Stadium
"TPMP will address a variety of traffic and partking problems, without ensuring that adequate
undexlying infrastructure is in place to support the TPMP, without specifying the required
clements of; or performance standards for, the Stadium TPMP, and without analyzing the
impacts of the “improvement measures” identified for possible inclusion in the Stadium TPMP,

8 The TIA provides greater detail on the components of the TPMP that would be required 10 achieve the “mitigated
intersection levels of service” described in the TIA. TIA, p.68. As noted in Part 1T above, however, the DSEIR does
not identify any LOS impacts and therefore does not impose any “mitigation” for LOS impacts. Asa result, it is
unclear whether the City intends ro require the Stadium TPMP 1o include these componeats.
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As a result, decision-makers, the public and Silicon Valley Sports are denied a meaningful
opportunity to teview and comment on the effectiveness of the Stadium TPMP.

2. The DSEIR’s reliance on the future extension of Autumn Sireet to accommodate
traffic is not supported by substantial evidence.

The TIA assuiries, as part of background conditions, that the extension of Autumn

Street to Coleman Avenue, north of HFIP Pavilion, is completed. TIA, p. 3, This assumption is not
supported by substantial evidence, given that the extension has not beer fully funded, nor has the
City acquited the necessary right-of-way. Morcover, the DSEIR includes no assurances that this
assumed improvement will be funded and constructed prior to operation of the Baseball Stadium. If
the DSEIR is going to assume timely completion of this key improvement, the DSEIR must be

.revised to include commitments to ensure that the full Autumn Street extension will be completed
prior to opening of the Baseball Stadinm, Alternatively, the DSEIR must be revised to include
analysis of waffic conditions without this improvement.

In summary, the DSEIR understares the traffic impacts of the Baseball Stadium by
using an analysis scenario that is not representative of maximum overall traffic volumes, using
illusory significance criteria and relying on unsupported assumptions regarding measures to avoid
transportation impacts. These errors and omissions evidence the result-oriented approach of the
"DSEIR, designed to avoid the identification of significant impacts and the resultant obligation to
mitigate. In doing so, the DSEIR denies decision-makers, the public and Siticon Valley Sports a -
reasonable opportunity to review and comment on the true traffic impacts of the Baseball Stadium.,

E. The DSEIR understates impacts by failing to analyze project impacts at the

intersection of The Alameda and Race Street.

The DSEIR recognizes that the Baseball Stadium has the potential to significantdy
affect Meridian Avenue and The Alameda. Figure IV.A-1 in the DSEIR indicates that the
intersections studied for potential impacts include: The Alameda and Hedding Street; The Alameda
and West Taylor Street; Meridian Avenue and San Carlos Street; and San Carlos Streer and Lincoln
~ Avenue. The intersection of The Alameda and Race Street, however, was not included in the study
intersections. This intersection has significant porential to be impacted by the Baseball Stadium,
First, during simultaneous events, a substantial portion of motorists traveling to HP Pavilion from
the north on 1-280 may usc Meridian Avenue, San Carlos Street, Race Streer and The Alameda in
order to avoid congestion on Bird Avenue and Aurumn Street. Second, the intersection of The
Alameda and Race Street has high traffic volumes and awkward geometry, with Marrin Avenue also
being part of the intersection. According to 2005 traffic volumes published by the City, the volume
on The Alameda at Race Strect is higher than at either Hedding Street or West Taylor Street, both of
which were included as study intersections. By failing to address potential impacts of the Baschall
Stadium at the intersection of The Alameda and Race Street, the DSEIR denies decision-makers, the
public and Silicon Valley Sports a reasonable opportunity to review and comment on the true craffic
impacts of the Baseball Stadium.
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F. The DSEIR understates traffic impacts by failing to analyze impacts related to site

demolition and Stadium construction.

The DSEIR understates the potentially significant rransportation effects of the
Baseball Stadium, because it omits any analysis of foreseeable traffic impacts that will occur during
the demolition and construction phases of the Baseball Stadium. For example, based on the project
description, it is likely that Montgomery Street would have to be closed south of San Fernando
Street carly during the construction process, Unless the proposed Autumn Street extension is
completed north to at least Santa Clara Strect by that rime, significant traffic impacts most certainly
would arise. The DSEIR should be revised to disclose traffic counts generated by demolition and
construction crews and equipment/material deliveries and include a description of the likely location
of equipment staging areas, construction site access points, anticipated road closures that may occur
when the site is being cleared and developed, traffic diversions that will result, and construction

 phasing plans. The traffic analysis should also examine congestion likely to oceur at ocal

intersections during this critical phase of development and include measures to minimize such
impacts, such as commitments to complete Autumn Street improverents prior to closure of
Montgomery Street. ‘Without such analysis, the decision-makers and the public cannot evaluate the
full extent of Bascball Stadium impacts, and are thus denied a meaningful opportunity to review and
comment,

III.  The DSEIR Undeistates Parking Impacts Because It Overstates Parking Supply (Based on

Unsupported Assumptions) and Omits Any Analysis of Cumulative Parking Impacts.

Due to its proximity to the Baseball Stadium, HP Pavilion relies on the same parking
facilities thar the DSEIR identifies for the Bascball Stadium. As a result, parking demand in excess
of available supply in the parking facilities surrounding the Baseball Stadium will adversely affect HP
Pavilion. The DSEIR must identify these significant impacts, as well as feasible means to avoid or
mitigate them, and if mitigation is not feasible, must disclose that these impacts are significant and
unavoidable.

A, The DSEIR’s “non-viability” significance criterion for parkine impacts has no
technical or evidesitiary basis and conceals sienificant parking impacts,

The DSEIR uses an arificially constrained significance criterion for parking to
conceal the rrue parking impacts of the Baseball Stadium, Traffic engineers rely on scandards
published by professional organizations (such as the Institute of Traffic Engineers and Urban Land
Institute) o assess the adequacy of parking supply for a project. Typically, these standards are based
upon actual parking surveys for various Jand uses, and consider impacts to be significant when
parking demand for a project exceeds the “effective parking supply.” As furcher addressed in Part
HILB, the effective parking supply generally is considered to be 85 to 90 percent of the total parking
space inventory. Consistent with this typical engineering practice, the City’s General Plan provides
that “(a]dequate off street parking should be required in conjunction with all future developments,”
and the City’s parking ordinance indicates that its purpose is to “[p)romote adequate off-street
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parking ... to meet the needs generated by a specific use.” City General Plan, p. 99; City Municipal
Code §20.90.010,

The 2006 EIR stated that the Bascball Stadium would have a significant impact if it
would result in inadequate parking capacity. This standard, if properly applied, would be consistent
with standard practice, ‘Without explanation, however, the DSEIR curtails this significance criterion
to situations in which the Baseball Stadium would result in inadequate parking capacity “for existing
land uses,” thereby inexplicably omitting the entire issue of adequacy of parking for the Baseball
Stadium itself, despite the exptess language of the parking ordinance regarding parking adequarte “to
meet the needs generated by a specific use.” Then the DSEIR fhirther curtails this significance
criterion in the analysis text. While “acknowledg[ing] that business owners might think that there is
a real problem if there were a serious financial impact to their business ... due to increased
competition for parking,” the DSEIR text redefines “inadequate parking” to mean “that the baseball
stadium would consume such a disproportionate share of the available Downtown parking inventory
that existing uses (including the HP Pavilion) that rely on parking become non-viable.” DSEIR, p. 62
(emphasis added). That is, although the DSEIR significance parking criterion is triggered if there is
inadequate parking to serve surrounding uses, the DSEIR actually considers parking impacts
significant only if a business wowuld firil because of those impacts.

The City's reliance on a “non-viability” criterion o measure the significance of
parking impacts cannot be justified legally or technically, and lacks any evidentiary support. The
DSEIR does not cite to any professional traffic enginecring guidance suggesting that economic non-
viability is an appropriate measure of an adequate parking supply. Indeed, we are not aware of any
other instance in which the City has used this criterion, including in the 2006 EIR. Instead, it
appears that the DSEIR may have currailed this cricerion in response to comments received on the
2006 EIR and the NOP in order to minimize the significance of the parking impacts of the Baseball
Stadium, rather than showing a parking shortage and requiring the construction of new parking as
mitigation (see Part IIL B below). As a result, the DSEIR fails to disclose the true scope of the
impact of the Baseball Stadium on Downtown parking or to identily feasible means to avoid or
mitigate that impact. As such, decision-makers, the public and Silicon Valley Sports are denied a
meaningful opportunity to review and comment.

B. The DSEIR conceals parking impacts by overstating parking supply, based on

numerous unsupported technical assumptions.

The DSEIR relies upon unsupported assumptions to reach its conclusion chat
parking impacts will not be significant because sufficient parking spaces are available within
Downtown to accommodate simultaneous events. These assumptions stretch typical traffic

? Per the Ciry's Downtown Zoning Regulations, minimum parking requirements may be redyced ondy up to 15% where
the reduced number of spaces “will be adequate vo meet the parking demand generated by the project,” provided
such reduction “will not adversely affece surrounding projects,” or, alternatively, increased when the “number of
parking spaces allowed is inadequate 10 meet the parking requirements of the individual buildings and uses.” Ciry
Municipal Code §§20.78.330; 20.70.340. .
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engineering assumptions and lack evidentiary support. Following is an overview of the unsupporred
technical parking assumptions contained in the DSEIR.

1. The % mile radius for parking supply is not supported by substantial evidence,
resulting in overstated parking supply.

. The assumption in the DSEIR that Baseball Stadium patrons will walk more than
% mile from off site parking garages is not supported by substantial evidence, Rather, it appears
to be a result-otiented assumption, designed to achieve an outcome of parking supply in excess of
demand,

The 3 mile assumption conflicts with established professional standards. For
example, the Federal Highway Administration’s ("FHA”) Managing Travel for Planned Special Evenss
Handbook (Seprember 2003) states (at page 5-27):

Identification of off-sitc parking areas depends on walking distance to the event
venue. For example, a 15 minute walking time threshold allows consideration of off-
street parking areas within 3,600 feet of an event venue, assuming a pedestrian
walking speed of 4 feet per second. Parking ateas located further from the venue
would require continuous shuttle service,

In other words, the FHA establishes a maximum walking distance of 3,600 fect, which is 2/3 mile.

Furthermore, the %4 mile assumption conflicts with the experience of other baseball
stadia around the conntry. For example, while the DSEIR asserts that patrons of AT&T Park walk
more than 2 mile from BART, all of the parking facilities located on the AT&T Park website are
located less than % mile from the stadium. Similady, in addition to the 11,000 spaces within a few
blocks designated for PETCO Park patrons in San. Dicgo, the three offsite parking facilitics
identified on the PETCO Park website all are located within 2/3 mile of the stadium, For
Progressive Ficld, home of the Cleveland Indians, the www.baseballstadiums.us website states that
the available spaces within 2 15 minute walk (which is about 2/3 mile) are sufficient to accommodate
a sell-out baseball game. Morcover, the Environmental Impact Statement prepared for Target Field,
the new home of the Minnesota Twins, used a % mile radius as the threshold for determining
whether that project will provide adequate parking,

Finally, the % mile assumption conflicts with the % mile standard the City uses in
the HP Pavilion TPMP. In fact, HP Pavilion would be subject to severe parking impacts during
simultaneous events because most of the parking spaces within ¥ mile of the Baseball Stadium are
also the most critical spaces for HP Pavilion. As shown in Table 1111 below, all of the 3,326 parking
spaces within 1/3 mile of the Baseball Stadium are either HP Pavilion on-site spaces, spaces that the
City has reserved for HP Pavilion use (under Highway 87 at Santa Clara Street) or spaces within 1/3
mile of HP Pavilion that are xequired in order for the City to meet its commitments under the HP
Pavilion Agreement. OFf the 9,729 spaces available within ¥ mile of the Baseball Stadium, 5,774 (59
percent) are cither HP Pavilion on-site spaces, spaces that the City has reserved for HP Pavilion use,
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or spaces within ¥ mile of HP Pavilion that are required in order for the City to meet its
commitments under the FIP Pavilion Agreement.

“Table IIIL1
Existing Parking Facilities as Presented in DSEIR

18 228 - 228 {on-site) [
19 San José Warer Lot {west) 280 228 (within 1/3 mile} 0
20 San Jos¢ Water Lot (east) 575 575 {within 1/3 mile) 0
Inventory in DSEIR is wrong; 0
facility has a wral of 270
spaces, of which 155 are
2 Sanea Clara/87 232 aflomrcd to HP Pavilion
employees; remaining £15 are
within 1/3 mile ;
42 Park Center Plaza IIT 1,320 1,320 (within 1/3 mile) i) i
47 Cahill Lot 4 149 149 {ivithin 1/3 mile) 0
49 Cahilt Lot 1 180 180 {within 1/3 mile) ]
50 Cahill Lot 2 162 162 {within 1/3 mile) 0
51 Cahill Lot 3 90 90 {within 1/3 mile) [
56 . Palermo Lot 26 26{within 1/3 mile} G
57 { Power Play Hockey Lot 14 T4{within 1/3 mile} [}
59 CCV/ Properies 70 70 {within 1/3 mile) 0
Subtorals within 1/3 mile of stadivm 3,326 3,326 {100%:) 0 (0%)
Off-Street Parking Facilities Within 1/3 to 1/2 Mile Radius of Baseball Stadium
4 Eenst & Young Garage 400 0 400
10 Comesica - 333 W. Santa 3 736 (within 1/3 mile) 0
Clara 736
14 Auzerais Lot 71 0 i
¢ 700 (if owner
commits 1o
25 10 Almaden 700 allowing
parking by
baseball
customers}
32 Park Center Plaza 1 267 0 267
33 Adobe 1,104 220 (within 1/3 mile) 884
34 Riverpark 1,413 0 1,413
44 Arena Lots A, Band C 1,447 1,447 {on-site)
45 Crowne Plaza Garage 184 Q 184
48 Almaden/Woz Lot 36 0 36
55 Milligan Lot 45 45 {within 1/3 mile) 1]
Subrotals within 1/3 1o %2 mile of stadium 6,403 2,448 (38%) 3,935 (62%)
Cumulative totals within 1/2 mile of Baseball Stadium 9,729 5,774 {59%) 3,955 {41%)
Nore: Packing facilities and spaces in gzch are the same a5 in the DSEIR, except that when the V2 mile ring splits 2 parking facilicy, the number of
spaces within 16 mile Is proportionase to the portion of the facility within ¥ mike.

The DSEIR attemprs to address this problem by suggesting that spaces critical to HP
Pavilion will be kept available ro HP Pavilion patrons during simultancous events by mechanisms
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such supplying special parking passes with HP Pavilion tickets or having HP Pavilion patrons display

- tickets to parking garage operators. The DSEIR does not explain how the City will require private
parking operators to implement these measures, rurning away other paying patrons, inchuding
Baseball Stadium patrons, to instead accommodate only HP Pavilion patrons. Moreover, the
DSEIR traffic analysis does not account for the added congestion that would incvitably be caused as
Baseball Stadium patrons approach and then are turned away, from these supposcdly reserved HP
Pavilion garages,

Notwithstanding evidence to the contrary, the DSEIR assumes that Baseball
Stadium pattons will be willing to walk up to 30 minutes from off-street parking before shustle
service might be required, but fails to cite any substantial evidence to support this conclusion.
Further, the DSEIR makes no assurance that shuttle service will be provided. The unsupported
DSEIR assumptions regarding parking radius result in an overstatement of packing supply. The
result is that the DSEIR fails to disclose the parking shortage that the Baseball Stadium will cause
during simultaneous events.

2. The DSEIR overstates parking supply by counting spaces that are not in fict
"~ available. :

The DSEIR is misleading regarding patking supply because it counts spaces that
are not in fact available. Table IV.A-4 of the DSEIR identifies a greater number of available parking
spaces in two parking structures than are included in the HP Pavilion TPMP, and identifies three
parking facilities (10 Almaden, 160 W. Santa Clara, and 90 S, Marker) that are not indluded in the
HP Pavilion TPMP at all because the owners of these facilities have not made their spaces available
to HP Pavilion patrons. Table IIL.2 shows the parking supply discrepancy between the DSEIR and
the HP Pavilion TPMP at these five facilities,

Table 1.2
Parking Discrepancy Between DSEIR and HP Pavilion TPMP

10. Comerica -333 W, 736 540 196
Santa Clara

34. Riverpark 1,413 1,078 335
25. 10 Almaden 700 0 700
27,160 W, Santa 461 0 461
Clara

29. 90 S, Market 95 0 95

Total Discrepancy betweern DSEIR and HP Pavilion TPMP 1,787
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Based on these figurcs, the DSEIR overstates parking supply by 1,787 spaces as a result of including

spaces that cannot reasonably be assumed to be available for simultancous events.

3. The DSEIR overstates the parking supply by failing to acknowledge that actual
parking capacity is only 85 to 90 percent of the available inventory.

The DSEIR overstates the parking supply by overstating the actual parking
occupancy that can be achieved in parking structures. The DSEIR assumes that the functional
capacity of the parking facilities identified in the DSEIR is 100 percent of the total parking space
inventory. Traffic engineering practice and published guidclines, however, dictate that actual
parking supply not be used to evaluare parkmg impacts, because 100 percent occupancy rarely
occurs because of dclays involved in mototists entering or leaving parking spaces or cruising in search
of vacant spaces.” See Parking Garage Planmng and Operation, Eno Foundation for Transportation,
Inc., 1978, p. 25. Instead, taffic engineering practice dictates use of the “effective parking supply,”
a parking occupancy figure that accounts for such operational inefficiencies. See id. As stated in the
American Planning Association’s 2006 Planning and Urban Design Standards, [e}ffective parking
supply is the number of occupied spaces at optimum operating efficiency. A parking facility will be
perceived as full at somewhat less than its actual capacity, generaliy in the range of 85 to 95 percent.”
Per the Highway Research Board’s Parking Principles (1971), “[bly normal standards, when 85 to 90
percent of the spaces available to the general public are occupied, the system is considered to be used
to capacity.”1® Based on the discrepancy berween actual and cffecnve patking supply, the DSEIR
overstates parking supply by 5 to 15 percent.

4. The conclusion of the DSEIR that parking supply exceeds Baseball Stadium
parking demand is not supported by substantial evidence.

The suggestion in the DSEIR that parking supply exceeds parking demand is
unsupported and misleading. The DSEIR asserts that the patking demand of 13,929 spaces for a
36,000 seat stadium is less than the available supply of 13,997 spaces. The supply number is
calculated as follows: 18,463 spaces within a % mile radius of the Baseball Stadium times 75 percent
(to account for 25 percent occupancy by other users) plus 150 spaces on the Baseball Stadium site,
Table IM1.3 below (prepared by Wenck) demonstrates that if 22y one of the unsupported assumptions
used in the DSEIR are corrected, 2 parking deficiency will be shown.

10 See also, Parking Garage Planning and Operation, Eno Foundadion for Transportation, Inc., 1978, p. 25 (“Effective
supply usually is considered 1o be 85 percent of off-street spaces and 90 percent of curb spaces,”); Planning and
Urban Design Standards, American Planning Association, 2006 (*{I]t is appropriate to have a small cushion of spaces
over the expected peak accumulation of vehicles, The cushion reduces the need to search the entire spstem for the
Jast few parking spaces, and reduces patron frustration.”); Parking, Eno Foundation for Transportation, Inc., 1990
(“Peak variations in usage and delays inherent in entering and leaving [parking) facilities .., reduce the efficiency of

-space usage. For these reasons, the maximum effecting CBD parking supply is sbont 85 to 90 percent of the total.”)
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Table I11.3
Parking Space Deficiency for a 36,000-Seat Stadium

2 mile, spaces per HP 13,929 5,886 8,043
Pavilion TPMP, 90%

occupancy

Y4 mile, all spaces per 13,929 6,717 7,212
SEIR, 90% occupancy -

Y: mile, all spaces per 13,929 7,447 6,482
SEIR, 100% ocenpancy -

213 mile, all spaces per | 13,929 10,876 . 3,053
SEIR, 9096 occupancy

2/3 mile, all spaces per | 13,929 12,068 1,861
SEIR, 160% ocenpancy

In fact, in order to support the conclusion of adequate supply to meet demand,
Wenck concludes that all of the following conditions would have to occur: (i} acceptable walking
distance would have to be extended from the accepted ¥ mile standard to 2/3 mile; (ii) the City
would need to secure the availability of the three parking structures that have not been available in
the past; and (it} parking demand would have to be reduced by 22 percent (requiring a doubling of
transit usage and an over 20 percent increase in average car occupancy). The DSEIR presents no
substantial evidence to support the assumption that #zy of these conditions would in fact occur, Asa
result, the conclusion that parking supply would be adequate to meet demand is not supported by
substantial evidence. The DSEIR must be revised to disclose the parkmg shortfall caused by the
Baseball Stadium.

C. The DSEIR fails to include any analysis of parking impaces during weelkday games.

The DSEIR does not include a7y analysis of parking impacts during weekday games,
‘The DSEIR explains thart traffic volumes would be higher before evening games than before weekday
games, and therefore does not analyze waffic before weekday games. DSEIR, p. 32. This
explanation, however, does not excuse the failure to analyze the adequacy of parking for weekday
games. Unlike waffic volumes, parking occupancy will be higher during the day, when Downrown
workers occupy many of the available Downrown spaces. As a resulr, the DSEIR assumprion that 75
percent of parking spaces will be available for Baseball Stadium patrons is not true for weekday
games. The DSEIR must be revised to include an analysis of the adequacy of parking for weekday
baseball games.

D.  The DSEIR fails to include zry cumulative parking analysis.

The cumulative impact analysis in the DSEIR is fundamentally and basically
inadequate, because it fails to include any analysis of the contribution of the Baseball Stadium to
potentially significant cumulative parking impacts. Notably, our NOP comment letrer expressly
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requested that cumulative parking impacts be analyzed, and the DSEIR itself identifies these impacts
as potential areas of public controversy. DSEIR, p. 6. Table 1.4 below (prepared by Wenck)
demonstrates that a parking deficiency of approximately 3,600 to 11,700 spaces with addition of
parking demand solely from the BART and HSR Projects {using the drastically reduced parking
demand figures recently released for the ISR Project (sez Part V.A below)), without even taking into
account other probable cumulative parking demand resulting from implementation of the
Downtown San Jose/Strategy 2000 Plan and the Diridon Plan.

Table T4
Parking Space Deficiency When Accounting For Baseball, BART Project
and HSR Project

1% mile, spaces per HP 13,929 @) 2,204 () 17,632 5,886 {iv)
Pavilion TPMP, 90%

oceupancy _ .

¥ mile, all spaces per 13,929 1,499 2,204 17,632 ) 6717
SEIR, 90% occupancy

% mile, all spaces per 13,929 1,499 2,204 17,632 7,447 ()
SEIR, 100% occupancy :

2/3 mile, ail spaces per 18,929 1,499 2,204 17,632 10,876 (i)
SEIR, 90% occupancy

2/3 mile, all spaces per 13,929 1,499 2,204 17,632 12,068 (vii}
SEIR, 100% occupancy

# roile, all spaces per 13,929 1,499 2,204 17,632 13,997 ()
SEIR, 100% occupancy

Notes:

(i} Presented in Table IV.A-12 in Diraft SEIR

{5} Parking demand for 2030 from Draft BIS for BART projece, March 2009 £2,585) mulciplied by 0,58, which is perien of spaces occupied at 6:30 p.m, based on
survey of Cahill Lots

{iif} Pasking demand for 2035 from Starion Arca Parddng Guidance Technica Memorandum, March 10, 2010 (3,800} muldiplied by 0.58, which is portion of
spaces occupied at 6:30 pam, based on survey of Cahill Lots

{iv) {(8,498 spaces within %2 mile of stedium with adjustments in HP Pavilion TPMP x 0.75 pontion of total spaces not occupied) x 0,90 maximum occupancy
factor] + 150 spaces on stadium site

{v) 1(9,729 spaces within % mile of sradium per DSEIR x 0.73 poxtion of toralk spaces not occupicd) x 0.9¢ maximem occupancy factor] + 150 spaces on stadium
site

() (9,729 spaces within ¥ mile of stadium per DSEIR x 0.75 portion of ot} spaces not occupied) + 150 spaces on ssadium site

(v53‘1(15.391 spaces within 2/3 mife of stadium per DSEIR x 0.75 porion of total spaces not occupied) x 0.90 maximuem accupancy factor] + 150 spaces on
stadivm site

(viil) (15,891 spaces within 2/3 mile of stadium per DSEIR x 0.7 portion of toral spaces not occupied) + 150 spaces on stadium site

(ix) {18,463 spaces within 3 mile of stadium per DSEIR x (.75 portion of tow] spaces not occupied) + 150 spaces on stadium site

The public cannot meaningfully evaluate and comment on the DSEIR’s cumulative impact analysis
when it completely omits any discussion of controversial cumulative impacts related to parking. The
DSEIR must be revised ro include cumularive parking analysis.
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In sumwary, the DSEIR understates the parking impacts of the Baseball Stadium by
applying a technically unsupported significance criterion for parking impacts, by making
unsupported assumptions and judgments regarding issues such as the parking radius and the number
of parking spaces actually available, and by omitting analysis of daytime parking impacts or
cumulative patking impacts, These errors and omissions evidence the result-oriented approach of
the DSEIR, which appears designed to avoid the identification of significant parking impacts and
the resultant obligation to mitigate by, for example, constructing additional parking. In doing so,
the DSEIR denies decision-makers, the public and Silicon Valley Sports a meaningful opportunity to
review and comment on the true parking impacts of the Baseball Stadium.

1V, The DSEIR Fails to Identify oxr Mitigate Significant Safety Impacts Resulting from Traffic
Congestion. :

The DSEIR indicates that a significant impace will resule if the project
“[slubstantially increase[s] hazards to a design feature or incompatible use” or will “result in
inadequate emergency access.” DSEIR, pp. 45-46. Notwithstanding the inclusion of this criterion,
the DSEIR fails to address significant impacts on pedestrian safety and emergency access resulting -
from traffic congestion caused by the Baseball Stadium.

A, The DSEIR fails to identify or mitigate significant pedestrian safery impacts resulting

from traffic congestion.

The DSEIR fails to identify significant pedestrian safety impacts resulting from the
traffic congestion caused by the Baseball Stadium. The DSEIR provides pedestrian analysis only
for one of the two off-site parking scenarios, and does not provide any update to the pedestrian
analysis presented in the 2006 EIR for the Baseball Stadium itself, The DSEIR endeavors o explain
this omission on the grounds that the reduced stadium size would reduce demand for pedestrian
facilities, but the same pedestrian improvements would still be necessary. This explanation lacks
mertt.

- First, in addition to the project change of reduced seating, new information and
changed circumstances exist that also would affect pedestrian safety, and therefore must be addressed
in the DSEIR. CEQA Guidelines § 15162. For example, the DSEIR should assess the effect on the
2006 EIR pedestrian analysis of the updated traffic counts, changes in the Approved Trip Inventory
and changes in probable future projects included in the cumulative scenario in the DSEIR.

Second, the DSEIR does not in fact identify any required pedestrian improvements.
The T1A identifies “improvement measures” that may be considered in the Stadium TPMP, but are
not required to be included in the Stadium TPMP nor identified as mitigation. Moreover, no
updated analysis has been completed o determine whether these improvement measures (which in
some cases eliminate a pedestrian scramble phase and instead simply propose widening crosswatks)
would provide sufficient capacity for safe pedestrian movements. The DSEIR should be revised to
include pedestrian analysis consistent with the guidance provided in Chapter 18 of the Highway
Capacity Manual 2000, as specified under Section 6.2.5 in the VTA CMP Transportation Impact
Analysis Guidelines dated March 2009 (“VTA TIA Guidelines™). In addition, the impacts of these




Mr, Darryl Boyd
- March 29, 2010
Page 31

improvement measures (for example, the impact of prohibiting left tuns on all approaches of the
Aurumn Street/Park Avenue intersection) have not been analyzed.

Third, the conclusion of the DSEIR that the mgnahzcd intersections of Santa Clara
Strect with Cahill Street and Montgomcry Street, and Autumn Street can accomtnodate the
projected 6.320 pedestrians crossing Santa Clara Street is not supported by substantial evidence.

PFourth, the DSEIR does not include #ny analysis of cumulative pedestrian safety
impacts.

To ensute that the public is fully informed about the porential pedestrian safety and
impacts associated with the Baseball Stadium, the DSEIR must be revised to examine the full
potential of the Baseball Stadium to impact pedestrian safety and identify feasible measures to avoid
or mitigate such impacts. :

.B. The DSEIR fails to identify or mitigate sienificant impacts to emerpency access
resulting from graffic congestion.

Although the DSEIR discloses that several Downtown intersections will operate at
worse than LOS D under project and cumulative conditions, and despite its recognition that the
anticipated close-in parking shortage will result in drivers circling around Downtown looking for
available parking spaces, the DSEIR fails to examine the impact of this traffic congestion on
emergency vehicle response times under either project or cumulative conditions. As a result, there is
no way to evaluate the degree to which the Bascball Stadium may hinder the ability of emergency
vehicles to navigate the Downtown area before and after baseball games as they attempt to
respond to emergencies that may occur in adjacent neighborhoods, The DSEIR must be revised to
include an analysis of the i impact of the Baseball Sradium on emergency vehicle response times and
feasible measures to avoid or mitigate such impacts.

In summary, the DSEIR fails to disclose the safety impacts of the Baseball Stadium
by failing 1o update the pedestrian safety analysis of the Baseball Stadium contained in the 2006 BIR,
making unsupported assumptions regarding the effectiveness of the Stadium TPMP, making
unsupported assumptlons regarding the adequacy of provisions for pedestrians crossing Santa Clara
Street, and omitting analysis of emergency access impacts or cumulative safety impacts. In domg 50,
the DSEIR denies decision-makers, the public and Silicon Valley Sports a meaningful opportunity to
review and comment on the true safety impaces of the Baseball Sradium,
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V. The DSEIR Cumulative Transportation Analysis ¥s Inadeguate Because Tt Fails to Include
- Probable Puture Projects in the Cumulative Scenario, Omits Any Analysis of Cumulative

Parking, Safety and Fransit Impacts, and Does Not Disclose Cumulative LOS Impacts.

A.. ‘The DSEIR cumulative transportation analysis fails to address probable furare
projects, including the HSR Project, the BART Project and the Diridon Plan.

The DSEIR must discuss camulative impacts if they are significant and the
incremental contribution of the Baseball Stadium is “cumulatively considerable.” 14 Cal. Code
Regs. § 15130{a). 'The incremental contribution of the Baseball Stadium is cumulatively

" considerable if the incremental effects of the Baseball Stadium are significant “when viewed in
connection with the effects of past projects, the effects of other current projects, and the effects of
probable future projects.” 14 Cal. Code Regs. § 15065(2)(3). - The analysis of cumulacive impacts in
the DSEIR must consider 2/ possible sources of related impacts, 14 Cal. Code Regs. § 15130(a)(1);
City of Long Beach v. Los Angeles Unified School Dist. (2009) 176 Cal.App.4® 889, 907. As currently
drafted, however, the cumulative impact analysis of the DSEIR does nof account for all relaved
impacts associated with the FISR Project, the BART Project, and the Diridon Plan. Moreover, the
cumulative analysis omits any discussion of cumulative parking, transit service and safety impacts,
Without such information, the cumulative impact analysis of the DSEIR cannot adequately inform
the public about the full extent of the conuribution of the Baseball Stadium to potentially significant
cumulative transportation impacts.

1. The cumulative transportation analysis omits the HSR Project, despite
acknowledging that it is a foresceable project. .

In July 2008, the California High-Speed Rail Authority certified the Final Bay Area
to Central Valley High-speed Train Program EIR (“HSR Final PEIR”). On August 8, 2008, litigation
was filed challenging the adequacy of the HSR Final PEIR, and the court ultimately concluded that
the HSR Final PEIR failed to comply with CEQA. on grounds unrelated to transportation impacts.
The High Speed Rail Authority recently has published a Revised HSR PEIR thac addresses the issues
raised in the court’s decision but otherwise does not disturb the YISR Final PEIR, including its
transportation impact analysis. /4. The Revised HSR PEIR is open for public comment until April
26, 2010.

The DSEIR improperly asserts that it need not consider the HSR Project in the
cumulative rransporration analysis because “detailed informarion regarding HSR station and parking
facilities locations necessary to complete a quantitative analysis of the HSR Project under curnulative
conditions is not available at this time.” See DSEIR at pp. 111-112. The principle that EIRs can
and should make reasonable forecasts is well established in the case law. CEQA Guidelines section
15144 establishes that “[d}rafting an EIR or negative declaration necessarily involves some degree of
forecasting. While foresecing the unforeseeable is not possible, an agency must use its best efforts to
Jind out and disclose all that it reasonably can” (emphasis added). See San Francisco Ecology Center v,
City & County of San Francisco (1975} 48 Cal.App.3d 584, 595. CEQA does not pexmic a lead
agency to ignore the potential impacts of a probable future project when conducting its cumulative
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analysis. Here, the City must use best fforss to locate and disclose all pextinent information about _
the HSR Project’s potential transpostation impacts in the cumulative transportation impacts analysis
of the DSEIR.

The DSEIR ommits any analysis of comulative transportation impacts associated

‘with the planned HSR Project. The HSR Project is identified on DSEIR Table V-1 as a probable
future project with related cumulative impacts.” Moreover, the DSEIR acknowledges that a
programmatic EIR for the HSR system has been prepared and that a projece-level EIR for the
northern California HISR segment is currently being drafted. Nevertheless, the discussion of
. curnulative transportation impacts in the DSEIR expressly omits the related impacts of the HSR

Project on the basis that the HSR environmental review process is ongoing and detailed information
 about cumulative conditions is purportedly unavaifable. This assextion, however, is a legally

insufficient basis to forego such critical analysis. '

The CEQA Guidelines provide that “{¢]he discussion of cumulative impacts shall

. reflect the severity of the impacts and their likelihood of occurrence” and “should be guided by the
standards of practicality and reasonableness.” CEQA. Guidelines § 15130(b). Reviewing courts have
determined that it is reasonable and practical to include as “probable future projects” any related
projects where the applicant has devoted substantial rime and resources to prepare for regulatory
review, gencrally indicated by the commencement of environmental seview. San Franciscans for
 Reasonable Growth v, City and County of San Francisco (1984) 151 Cal App.3d 61, 74 -75 (“Sun

- Franciscans”) (invalidating camulative analysis for failing to include related projects for which an EIR
had been required on the basis that a significant investment of time, money and technical planning
have necessatily occurred before a project is even submitted for initial CEQA review); Friends of the
Eel River v. Sonoma County Water Agency (2003) 108 Cal.App.4” 859, 869 (“Fei River™) (invalidating
cumulative analysis for failing to consider a probable future project becanse the Federal Energy
Regulatory Commission had initiated its environmental review pursuant to the National .
Environmental Policy Act); Gray v. County of Madera (2008) 167 Cal. App.4™ 1099, 1127-1128
(“County of Maderd"} (“any future project where the applicant has devoted significant rime and
financial resources to prepare for any regulatory review should be considered as probable furure
projects for review.,”),

Here, the DSEIR acknowledges thar the entire FISR system has undergone an initial
round of programmatic CEQA review and that project-levél CEQA analysis of the HSR Project
fucilities proposed for the Diridon planning area is ongoing. Since the HSR Project is currently
subject t0 CEQA review, per San Franciscans, Fel River and County of Madera, the HSR Project
clearly qualifies as a probable future project the impacts of which must be considered in the
cumulative transportation impact analysis of the DSEIR, The DSEIR carnot ignore the HSR
Project simply because it is currently undergoing CEQA review. The omission of any analysis of the
HSR Project in the cumulative transportation impacts analysis in the DSEIR renders the DSEIR so
fundamentally and basically inadequate thae meaninghil public review and comment is precluded.
The DSEIR must be revised to include this analysis and recirculated for public review.
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The FISR Final PEIR indicates that the proposed San Jose Diridon HSR station
would have over five million annual passenger boardings for the preferred Pacheco Pass alternatives
(three million for the Altamont Pass alternatives) and would increase parking demand ac the Diridon
Station between 7,200 and 9,800 spaces for the preferred Pacheco Pass alternatives (6,500 o 8,800
spaces for the Altainont Pass alternatives), (FHSR Final PEIR at pp 3.1-31 to 32; Final HSR PEIR
Ridership and Revenue Forccasts Final Report at p. 2-10.)1! Appendix 2-F to the HSR Final PEIR
indicates that there are only 595 spaces available for all-day parking in surface lots adjacent to the
station and thac the High Speed Rail Authority proposes to add 1,432 spaces in a five-level structure.
(HSR Final PEIR page 2-F-32). Thesc data suggest that up to 8,400 parking spaces will be
impacted in the surrounding neighborhood, 2 number that would cutstrip the available offsite
parking spaces identified in the DSEIR when added to the projected Baseball Stadium demand for
cither the 32,000 or 36,000 seat scenarios. None of these data, however, are discussed in the
DSEIR.

The DSEIR cumulative transportation analysis alse omits HSR-related auto trips
from the cumulative iraffic analysis. Using the data set forth in Tables A-1, A-2 and A-3 of the
HSR Technical Memorandusm, it is possible to calculate the number of daily trips likely to be
generated by the HSR Station. These trips are summarized in Table V.1 below,

Table V.1
HSR Station Trip Generation

Auto drop-off 1,200 1,200 2,400
Auto pick-up 1,200 1,200 2,400
Autos amriving and | 1,400 1,400 2,800
departing for

patking

Rental cars brought 600 . 600 1,200
back and depatting

Taxis drop-off 600 600 1,200
Taxis pick-up 600 600 1,200
Totals 5,600 5,600 11,200
Note: This table is based on daw presented in Table A-2 in Swation Area Parking Guidance Memasandum, which was published by the

11 The recenty released California High-Speed Rail Train Project Technical Memorandum Station Area Parking
Guidance, dated March 10, 2010 {the "HSR Technical Memorandum™), states that the total daily parking demand
for the Diridon HSR station is cxpecied to be 3,400 spaces in 2025, 3,600 spaces in 2030, and 3,800 spaces in
2035. These numbers represent a dramatic reduction in the figures described in the HSR Final PEIR. The HSR
Technical Memorandum does not explain the basis for the reduction, other than to suggest thar if there is
inadequate parking, riders will ger dropped off instcad of driving themselves. As nored in Part 11D above,
however, even using these Jower pumbers, a parking shortfall silt would occur.




Mr. Dareyl Boyd
March 29, 2010
Page 35

Califorpia High Speed Rail Authority ont March 10, 2010, All vehicle trips ate accounted for, except for reglonal wransit buses that would
{ stop at the station.

The DSEIR must be revised to include these trips in the cumulative traffic analysis.

2. The cumulative parking analysis must include BART Project parking demand
because, as the DSEIR acknowledges, it is a foreseceable project.

As noted in Part JILD above, the DSEIR must be revised to include cumulative
parking analysis. The DSEIR acknowledges that the BART Project is a “reasonably foreseeable”
project that must be included in the camulative analysis and that “detailed information regarding
BARTs effects on traffic is now available.” See DSEIR, pp. 102, 111. The Silicon Valley Rapid
Transit Corridox DEIR dated March 2009 states that cxpccted BART Project parking demand for
the Diridon Station is 1,610 parking spaces upon opening and for 2,585 parking spaces by 2030,
This BART Project parking demand must be factored into thc cumulative parking impact
analysis,

3. The cumulative parking analysis must include Dividon Plan in the cumulative
transportation analysis becanse, as the DEIR acknowledges, it is 4 foresceable
project.

‘The DSEIR acknowledges that the Diridon Plan is a “reasonably foresecable” project
that must be included in the cumulative analysis, DSEIR, p. 102 and Table V-1. Later, however,
the DSEIR asserts that ‘[gliven where the Diridon Station Area Plan planmng effort is in its process,
it can only be discussed at a gualitative level in this camulative analysis.” DSEIR, p. 106 (emphasis
in original). The camularive transportation discussion of the DSEIR does not provide even such
qualitative analysis. The TIA indicates that the cumulative analysis was based on buiidmg out the
Strategy 2000 plan, with no mention of the Diridon Plan, TIA, p. 41.

The City is contractually obligated to prepare an environmental impact report to
evaluate the environmental effects of the proposed Diridon Plan as a condition of the funding
agreement between the City and the Metropolitan Transportation Cornmission that was approved in
May 2009. In addition, the City currently is undertaking extensive community outreach and
planning activities related to its ongoing preparation of the Diridon Plan, These actions represent a
sufficient commitment of resources to make the Diridon Plan a probable future project that must
be included in the DSEIR cumulative transportation analysis.

As noted in Part IILD above, the DSEIR must be revised to include cumulative
- parking analysis. The Final Draft of the Diridon/Arena Strategic Development Plan, dated April
2003, indicates that the Diridon Plan will require 15,000 parking spaces. This Diridon Plan
parking demand must be included in the DSEIR cumulative parking analysis.

B. The DSEIR fails ro identify and mitigate significant cumulative traffic LOS impacts.
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The DSEIR fails to disclose the cumulatively considerable contribution of the
Baseball Stadium to significant cumulative traffic LOS impacts, despite the acknowledgement in the
"TIA that, depending on the parking variant, in the 6:00 1o 7:00 PM hour, “the addition of project
traftic at each of the [four o five] intersections would contribute to a cumulatively significant
impact”, TIA, p. 42. Asin the project analysis, the cumulative analysis in the DSEIR fails to apply
the City LOS Threshold or the CMP LOS Threshold, and as 2 result does not identify any
cumulative rraffic LOS impacts, or measures to avoid or mitigate such impacts.

The DSEIR must assess whether the Baseball Stadium contributes considerably to
_ a significant cumulative traffic impact, With respect to significant traffic impacts, Wenck applied
the first prong!? of the City LOS Threshold and the CMP LOS Threshold to 6:00 to 7:00 PM,
simultaneous event, cumulative scenario and identified numerous significant cumulative impacts,
Significant cumulative impacts would occur at five intersections under the City LOS Threshold, as
indicated in Table V.2 below (prepared by Wenck) and at two intersections under the CMP LOS
Thyeshold, as indicated in Table V.3 below (prepared by Wenck).

12 The DSEIR, does not provide clear data regarding the increase in critical movement delay and v/c ratio between
background and cumulative conditions, relevant to the application of the second prong of each the Ciry LOS
Threshold and the CMP LOS Threshold. These second prongs appear inapplicable, however, because the TIA does
not identify any intersections that operate at LOS B or B under background conditions.
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Table V.2
Significant Cumulative LOS Impacts under 1" Prong of City LOS Threshoid

NB SR 87 Ramps and W, Julian St | D ) 32,000 seats; all parking scenarios E

36,000 seats; 1,200 space parking structure E
and 1,300 spaces on HP Pavilion site

36,000 seats; no parking structure

s ] Revl

S. Autumn St and Santa Clara St D "1 32,000 and 36,000 sears; 1,200 space parking
structure and 1,300 parking spaces on HP
Pavilion site .

Bird Ave, and San Carlos St, 3] 32,000 seats; 1,200 space parking structure E
and no parking structure

' 36,000 seass; all parking scenarios E

Delmas Ave. and Park Ave, C 32,000 seats; all parking scenarios - E

'36,000 seats; all parking scenarios F

Montgomery St. and Santa Clara St. | C 32,000 seats; 1,200 space parking structure E
and no parking structure

32,000 seats; 1,300 parking spaces on HP 3

Pavilion site
36,000 seats; 1,200 space parking structure E

36,000 seats; 1,300 parking spaces on HP
Pavilion site and no parking structure F

Table V.3
Significant Cumulative LOS Impacts under 1" Prong of CMP LOS Threshold

sniteaas : e B AR
NB SR 87 Ramps and W. D 6:00-7:00 PM, 36,000 seass; no parking F
Jubian St structure

Montgomery St. and Santa C 6:00-7:00 PM, 32,000 seas, 1,300 parking F
Clara Sr. spaces on HP Pavilion site

6:00-7:00 PM, 36,000 seats, 1,300 parking 13
spaces on HP Pavilion site and no parking
structure

Note: The intersections and scenarios in this Table V.3 asc included in Table V.2, because they also exceed the City 1LOS Threshold.

The DSEIR acknowledges thac these intersections would operate at an LOS worse than D {a
reference to the City LOS Threshold) and experience “significant cumulative impacts.” DSEIR, pg.

.
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112. The DSEIR does not apply the CMP LOS Threshold to these intersections at all, In addition,
.the DSEIR does #oz acknowledge that, with the Park Avenue narrowing, the intersection of Park
Avenue and Autumn Street would decline from LOS D to LOS F in the 36,000 scat, 5:00 to 6:00
PM cumulative scenario, with delay increasing by 285 percent.

Moteover, the DSEIR does not assess whether the Baseball Stadium would contribute
considerably to these significant cumulative impacts, instead again dismissing these impacts as
acceprable under the City Transportation Policy. Id. The TIA, although acknowledging that “the
addition of project traffic would contribute to a cumulatively significant impact”,13 again cites the
LOS exemption in the City Transportation Policy. TIA, pp. 42, 47, The summary of camulative
impacts in the DSEIR does not identify significant cumulative intersection impacts. DSEIR, p. 116.
As a result, the DSEIR does not identify feasible means to avoid or mitigate these cumulative
impacts, (Instead, the DSEIR merely summarizes the mitigation measures identified in the Strategy
2000 study to address these “Intersection LOS shortcomings” but does not suggest that these
measures be implemented.)

In summary, the DSEIR understates the significant cumulative transportation
impacts to which the Baseball Stadium contributes considerably by omitting any cumulative parking,
traffic safety and wansit analysis; by excluding probable future projects such as the HSR Project, the
BART Project (parking) and the Diridon Plan; and by nor disclosing significant cumulative traffic
LOS impacts, In doing so, the DSEIR denies decision-makers, the public and Siticon Valley Sports
a reasonable opportunity to review and cémment on cumulative transportation impacts and feasible
- means to avoid or mitigate those impacts. :

Based on the foregoing inadequacies, the DSEIR must be revised and recirculated
to provide decision-makers, the public and Silicon Valley Spotts a meaningful opportunity to
comment, Pursuant to CEQA Guidelines Section 15088.5, the City is required to recirculate the
DSEIR when sigpificant new information is added to the DSEIR after public notice is given of the
availability of the DSEIR for public review bur before certification, Per CEQA Guidelines Section
15088.5(a)(1-4), “significant new informarion” requiring recirculation includes, but is nor limited
to, the following:

* A new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented; or

¢ A substantial increase in the severity of an environmental impact would result unless
mitigation measures are adopted that reduce the impact to a level of insignificance;
or

13 The DSEIR does not provide clear data regarding the contribution of the Baseball Stadium to cumulative LOS
conditions. . .
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o A feasible project alternative or mitigation measure considerably different from
‘others previously analyzed would clearly lessen the significant environmental impacts
of the project, but the project’s proponents decline to adopt it; or

¢ The draft EIR was so fundamentally and basically inadequate and conclusory in
nature that meaningful public review and comment were precluded,

As described above, the DSEIR fails to identify new and substantially more severe
transportation impacts or feasible means to avoid or mitigate those impacts, and, due to an nnstable
project description and numerous errors and other issues, is so fundamentally and basically
inadequate and conclusory in nature that meaningful public review and comment have been
precluded in this case. Specifically, the DSEIR must be revised to disclose the significant

- transportation impacts of the Baseball Stadium, indentify feasible measures to avoid or mitigate
-those impacts, and correct errors and omissions identified herein, and be recixculated for public
comment, so that decision-makexs, the public and Silicon Valley Sports are afforded a meaningful
opportunity to comment.

On behalf of Silicon Valley Sports, we appreciate the opportunity to comment on the
DSEIR and ook forward to reviewing a revised and recirculated DSEIR that adequately addresses
the issues identified herein, In the meantime, please note that Silicon Valley Sports rescrves its right
to submit additional comments as additional relevant information becomes available.

Respectfully submitted,
COX, CASTLE & NICHOLSON, LLP

M M

R. Clark Momson

605161158446v13
cc:  Mr Jim Goddard, Executive Vice President and General Manager, Silicon Valley Sports and
Entertainment
Don Gralnek, Esq., Executive Vice President and General Counsel, Silicon Valley Sports and
Enterrainmenr
Mr. Greg Jamison, President and Chief Exccunvc Officer, Silicon Valley Sports and
_ Enterrainment




EXHIBIT C

Silicon Valley Sports and Entertainment, LLC
Comment Letter dated May 18, 2010

(attached) '




---------

Lo ’::R_‘ C]arkMorriéo

SRR L o D glsaesma
DTS o cnordson@ooxcaslecon
May 18, 2010 File No. 60516
- VIA E-MAIL AND FACSIMILE o
*‘Menmbers of the City of San Jose Planning Commission SRR ’
.- ¢lo Mr, Darryl Boyd ' A

- City of San Jose
- Department of Planning, Building, and Code Enforcement
' 200 East Santa Clara Street

San Jose, California 95113

Re:  Comments on First Amendment to Supplemental Environmental Impact Report ‘

(Response to Comments) for the Baseball.Stadium in the Dicidon/Arena Area
- Dear Members of the City of San Jose Planning Commission:

On behalf of Silicon Valley Sports and Entertainment, a California limited liability
company (together with its affiliate, San Jose Asena Management, LLC, collectively referred to
herein as “Silicon Valley Spots”), the manager of the HP Pavilion, we submit the following
cornments with respect to the First Amendment to Supplemental Environmental Impact Report
{Response to Comments) (the “Response to Comments”) for the Baseball Stadium (“Baseball
Stadium”) in the DiridonfArena Area,

Silicon Valley Sports is firmly committed to providing a first class experience o HP
Pavilion patrons, as welf as to implementng measures to protect our neighbors from intrusion into
their neighborhoods. The patrons and neighbors of HP Pavilion expect and deserve that the City of
San Jose (the “City”) and the San Jose Redevelopment Agency (the “Agency”) will notapprove
projects that will undermine their experiences, and instead will fully analyze, identify, and mitigate
the impacts of new development Downtown. (The City and the Agency sometimes are referred to
collectively herein as “San Jose” for convenience.)

As detailed in our March 29, 2010, comment letter on the Draft Supplemental
Environmental Impact Report (the “DSEIR”) for the Baseball Stadium (the “Comment Letrer”)},
the DSEIR failed to comply with CEQA’s mandate to provide good faith, reasoned analysis of
environmental impacts, instead engaging in a result-oriented approach designed to avoid the
identification of significant impacts and the resultant need to mirigate those impacts. The Response
to Comments fails to remedy this problem,

!"The Response to Comments designates the Comment Letter as “Letter C7.”  The Comment Letter is incorporated
herein by this reference,
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: CEQA mandates that San Jose. prowde good f'an:h rcasoned analysm in response t0
all mgmﬁcant environméntal issues raised in commiénis on the DSEIR.? If San Jose’s position isars:
.+ iyariance with recommendations and objections raised in comments, Sant Jose must address the
o'comments in detail and give specific reasons why comments and suggestions were not accepted.
o Conclusory statements unsupported by factual information will noz suffice, 14 Cal. Code Regs, = . -
. §15088(c). . IR

; San Jose's responses to the significant environmental issues raised in the Comment o0

- Létter and other comments on the DSEIR are inadequate. As illustrated in the examp!es below, Sari . .. S
- Joscs responses fail to provide good faith, reasoned analysis of the comments or to give specific CoLal
reasons why comments were not accepted,” The responses largely are conclusory statements
".unsupported by factual information, See Rural Land Owners Ass'n v. City, Council (1983) 143
'Cal App 3d 1013, 1020,

O S

i  As described in the Comment Letter and herein, the Baseball Stadium will cause - - - 1
- significant traffic impacts (including severe congestion at intersections in the vicinity of the - S
" Baseball Stadium), significant parking impacts (including demand in excess of supply during '
simultaneous events and an even greater shortfall under camulative conditions), significant

impacts to pedestrian safety and emergency vehicle access {including unsafe pedestrian/uratlic
_interaction and potentially inadequate emergency response times), and significant cumulative

T transportat!on lmpacts.

‘1. - The Response to Comments Fails 1o Adequately Respond to Comments Regarding the

Understatement of Traffic Impacts.

Due to its proximity to the Baseball Stadium, HP Pavilion relies on the same basic
sceeer nerwork for ingress and egress. Asa result, unmitigatcd wraffic congestion on the street
network surrounding the Baseball Stadium will adversely affect ingress and egress o and from HP
Pavilion.

As described in the Comment Letter, the DSEIR understates traffic impacts becanse
it analyzes only the 5:00 to 6:00 PM single event scenario even though traffic volumes will be higher
during the 6:00 to 7:00 PM and simultancous event scenarios; uses illusory significance criteria;
understates the impacts of simultancous events by omitting foreseeable project trips; relies on
unsupported assumptions regarding measures to avold or mitigate traffic impacts; fails to analyze
impacts at The Alameda and Race Street; and omits any analysis of construction traffic impacts. The

2 providing derailed written responses to comments helps to ensure that the lead agency will fully consider the
environmental consequences of its decision to approve a project before the decision is made, that the decision is well
informed and open to public scrutiny, and that public participation in the environmental review process is
meaningful. City of Long Beach v. Los Angeles Unified Schoo! Dist. (2009) 176 Cal. App.4™ 889, 904,




: Response to Comments fails to adequately respond to thesc comments, as illustratcd by the exampi'
"below ' :

A, The Resp_onse 10 Commenrs Falls 10 Ad quately Respond: ;
. the Understatement of Traffic Impacts as a Result of leltmg Analysis to the 5:00 to

6:00.P, M.,_Smgle Event Scenaria,

1. 5:00 o 6:00 p.m. Limitation

As detailed in the Comment Letter, the DSEIR understates traffic impacts by : ‘ 1
limiting its analysis to the 5:00 to 6:00 p.m., single event scenario, when in fact greater impacts
would occur during the 6:00 to 7:00 p.m., single and simultaneous event scenarios. Response to
Comment C7-30 asserts that the DSEIR was prepared in accordance with the City LOS Policy and :
the Santa Clara County CMP, and that 5:00 to 6:00 p.m. is the “typical” peak hour that is analyzed
in San Jose. Master Response 1 further asserts that the City “consistently” uses 4:00 to 6:00 p.m. to
analyze traffic impacts because that is when “typical” worst-case traffic conditions occut.

Notably, in Comment B5-19, the Santa Clara Valley Transportation Authority :

(“YTA”), which administers the Santa Clara County CMP relied upon by the City, questions the B
© City's reliance on these policies. Instead, noting that most baseball games start at 7:30 p.m., “VTA !

recommends including data and further explanation demonstrating whether the freeway system’s :

regular peak hour matches the baseball game traffic peak hour.” Response to Comment B5-19
- asserts that overall freeway volumes with the Baseball Stadium would be higher from 5:00-6:00 p.m.

than from G:00 o 7:00 p.m. With respect o intersections, however, Master Response 1 concedes

{and data in the DSEIR demonstrates) that some intersections may be more congested outside of this

peak hour. Nonetheless, the Master Response falls back on the City LOS Policy and the Santa Clara

County CMP to suggest that impacts occurring outside of the 5:00 p.m. 0 6:00 p.m. hour cannot be

significant.

CEQA prohibits this type of blind reliance on a particular threshold to preclude the
identification of an impact. “The fact that a particular environmental effect meets a particular
threshold cannot be used as an automatic determinant thae the effect is or is not significant.” Protect

- The Historic Amador Waterways v. Amador Water Agency (2004) 116 Cal.App.4™ 1099, 1109, A
threshold of significance “cannot be applied in a way that would foreclose the consideration of other
substantial evidence tending to show the environmental effect to which the threshold relates might
be significant,” /4. Pursuant to the CEQA Guidelines, thresholds of significance can be used only as
a measure of whether a certain environmental effect “will normatly be determined to be significant”
or “normally will be determined to be less than significant” by the lead agency. 14 Cal. Code Regs.
$ 15064.7(a) (emphasis added).

Because of the sheer volume of traffic that it generaces, the Baseball Stadium
represents a significant deviation from “normal” or “typical” conditions. Yet the Response to
Comments fails to provide detailed, reasoned analysis as to why traffic impacts cannot occur during
the 6:00 to 7:00 p.m, time period, instead relying on conclusory cirations to “consistent” City policy,
in violation of CEQA.




‘2 Single Event leltatlon _' -

: “As noted in the Commenr Lettcr, thc DSEIR understates the frequency and severxty

of trafﬁc 1mpacts during simultancous events becanse it does not assess impacts from simultaneous -+ -

.-‘isecondary events or simultaneous events at other Downtown venues. Master Response 2 asserts that

. there is no need to consider secondary events, because they will generate no more traffic than a
-baseball game. The DSEIR nonetheless understates the frequency of simultaneous events by
+focusing on the limited overlap berween the hockey and baseball season, and in doing so deniesa
meanlngful opportunity to comment on the severity of the impact. Master Response 2 indicares that

“the A's played 11 weekday evening games on days when there were also events scheduled at HP ., oo

-Pavilion,”- Response to Comments, p. 10. As shown on the table prepared by Wenck Associates, - . ~#+7 .= 4.
Inc. attached hereto as Exhibit A, in 2008 there were 27 days when events were occurring at HP N
Pavilion and Oakland Coliseum, with waffic overlap occurring on 25 of those days, Likewise, in :
2009, there were 18 days when events were occurring at HP Pavilion and Oakland Coliseam, with -
traffic overlap occurring on 17 of those days, Thus, Master Response 2 understates the frequency of i
waffic and/or parking overlaps occurring when events are likely to be held at HP Pavilion and the
Baseball Stadium,

Master Responsc 2 farther asserts that simuhaneous large events at other downtown
venues are infrequent, and that “[a]nalysis of such atypical, temporary traffic conditions and
resultant conclusions would misleadingly suggest that costly, permanent transportation system
improvements should be constructed in order to accommodate the occasional, inconvenient and
unusual waffic capacity ... .” While this rationale might justify 2 determination that the affic

- impacts are significant and unavoidable on the basis that mitigation is impractical, it cannot justify
the omission of the required impacr analysis altogether.

B, The Response to Comments Fails to Adequately Respond to Comments Regarding
the Understatement of Traffic Impacts as a Result of Failing to Apply Any

Significance Criteria.

As detailed in the Comment Letter, although the DSEIR identifies LOS significance
thresholds, it fails to apply these thresholds on the basis that Downtown is exempt from the City
LOS Policy. As a result, the DSEIR fails to disclose significant traffic impacts.

Master Response 1 defends the DSEIR’s approach to Downtown LOS by citing o
the Downtown Strategy 2000 Plan EIR, which “identified significant and unavoidable LOS
deficiencies” at several Downtown intersections. Master Response 1 points out that “[tjhese
significant and unavoidable impacts were subject to a statement of overriding considerations by the
City Council ac that dme in accordance with the General Plan Policy that exempts downtown
intersections from mitigation ... .” The Master Response in fact supports our point: LOS
deficiencies are significant, unavoidable impacts that must be disclosed. While the City may be
willing 1o accept such significant impacts as a matter of City transportation policy, such policy does

- not, and cannot, excuse the City from identifying significant impacts as required by CEQA.




In order t0. compIy wuh CEQA the DSEIRmust dlsclose ghe sigmﬁcant LOs
' ul 56,08 h" DSEIR st 1dent!fy

. 1o de

"-‘I‘ DSEIRmust xdennfy the fnpactas s:gnnP cantand unavoxdablc, and: thc City mist adopt a
‘statement of overriding considerations for the Baseball Stadium. If the City intends to incorporate
the analysis of the Downtown Strategy 2000 Plan EIR, the DSEIR must say so, and the City must
analyze whether, as a result-of the addition of the Baseball Stadium (as well as other project changes, R
" new information and changed circumstances), these impacts would be substantially more severe than - - -7+ .}

indicated in the Downtown Strategy 2000 Plan EIR, The Response to Comments does none of Do
. these things. IR

‘C.  The Response vo Comments Does Not.Adeguarely Respond to Comments -0
Regarding the Understatement of Traffic Impacts.

The Comment Letter notes that the DSEIR understates traffic impacts as a result of
“its failure to quantify the number of cars that will circle the Downtown area searching for parking for
*. simultaneous events. Response to Comment C7-35 responds with 2 conclusory statement that “the
- DSEIR does not suggest that searching for parking would be a project impact.” In fact, however, the o
- City's Dividon Station Area Plan Existing Conditions Report acknowledges thar, when there is
insufficient parking in the downtown area, “drivers will resort to ‘cruising’ for parking or may be .
tempred to park illegally — activities that can create significant traffic impacis.” See Diridon Station
. Area Plan Existing Condition Report, Chapter 7, p, 7-8 {emphasis added). The Response to
Comments fails to provide good faith, reasoncd analysis as to why patrons circling for packing could
not cause an impact.

D.  The Response to Comments Fails to.Adequately Respond to Comments Regarding
the Understatement of Traffic Impacts as a Result of Relying on the Proposed
Aurumn Streer Extension,

As identified in the Comment Letter, the DSEIR’s reliance on the future extension of
Autumn Street to accommodate project traffic is not supported by substantial evidence. The Traffic
Impact Analysis included as Appendix C ro the DSEIR (the “TIA") assumes, as part of background
conditions, that the extension of Autumn Street ro Coleman Avenue, north of HP Pavilion, is
completed. The Comment Letter established thar this assumption is not supported by substantial
evidence because the extension project is not fully funded, the City has not acquired the necessary
right-of-way, and there are no assurances that this assumed improvement will be funded and
constrncted prior to operation of the Baseball Stadium.

Responses to Comments C7-40 and C11-21 acknowledge that the Autumn Street
extension is only partially funded and not all of the right-of-way has been acquired. Response ro
Comment C11-21 makes the unsupported, conclusory assertion that “completion of the
construction of the Autumn Street extension would occur prior vo operation of a ballpark project.”
To the contrary, however, Response to Comments C7-40 and C11-21 concede that “[a}dditional
environmental review would be required if the City were 1o plan to open the ballpark prior to




ompletion of the Autumn Street extension,” In other words,"g:ompiction‘o'f,che-Au_tumn Street . -

extension priot. to Bascball Stadium operation is #o# assured.

| future bascline conditions (rather than reasonably foresceable baseline conditions), and the deferral
- ‘of analysis of the impacts of the Baseball Stadium without the Autumn Street extension until an
- unspecified date gffer project api)roval violate CEQA. See Woodward Park Homeowner's Assn v, City -
© of Fresno (2007) 150 Cal App.4™ 683, 707 (EIR invafidated on basis that it compated project
impacts to-hypothetical future development rather than existing conditions). Moreover, the City
- cannot mitigate potential traffic impacts by conditioning approval of the Baseball Stadium such that
. it cannot proceed withour prior completion of the Autumn Strect exwension, See Stanislaus Natural
- Heritage Praject v. County of Stanislaus (1996) 48 Cal. App.4™ 182, 205-206 (“It is not mitigation of
a significant environmental impact on a project to say that if the impact is not addressed then the
projece will not be built. ... [IJt must be borne in mind that-the EIR imust address the project and
assumes the project will be built.”) Accordingly, the City must revise and recirculate the DSEIR to
disclose, before project approval, the impacts of opening the Baseball Stadium in advance of
_completion of the Autumn Street extension,

E. The Response to Comments Does Not Adequately Respond ro Comments
Regarding the Understatement of Traffic Impacts as a Result of Failing to Analyze

Impacts at the Intersection of The Alameda and Race Street.

The Comment Letter questions the DSEIR’s failure to analyze project impacts at the
intersection of The Alameda and Race Stxeet,  Response to Comment C7-13 defends this omission
on the basis that the 2007 EIR found impacts to this intersection to be less than significant, Given
that the DSEIR presented an entirely new TIA, which reflects changed circumstances since the 2007
EIR, reliance on the 2007 EIR traffic analysis is misplaced. Response to Comment C7-42 further
defends the omission on the basis that fans traveling to the Baseball Stadium would drive to parking
locarions and therefore not use this intersection. As indicated in Comment C7-42, however, fans
traveling to HP Pavilion may use this intersection to avoid congested areas on Bird and Autumn

‘Strect during simultancous events. The Response to Comments fails to provide a reasoned, good
faith analysis of potential impacts at The Alameda and Race Streer,

E. The Response to Comments Does Not Adequately Respond 1o Comments

. Both the assessment of the impacts of the Bascball.Stadiumlagéi-;xét hﬁpol‘t,het‘igél. S -

Regarding the Undersratement of Traffic Impacts as a Result of Failing to Adequatcly
Analyze Impacts Associated with Park Avenue Narrowing,

As stated in the Comment Letter, narrowing at the Autumn Street and Park Avenue
intersection would reduce the capacity of this intersection by approximately 40 percent. This
reduced capacity will significantly and adversely impact access to HP Pavilion even when #o events
are occurring at the Baseball Stadium, Master Response 3 defends the DSEIR's analysis of the
proposed narrowing by claiming that the level of service at this intersection “could be improved to
LOS D with the provision of wider crosswalks and temporary left-turn restrictions, with cither two
lanes or four lanes on Park Avenue.” However, neither the DSEIR nor the Response to Comments
demonstrate that wider crosswalks would provide sufficient capacity and safety for pedestiians, nor




do. they address the | impacts on. other roadways and intersections that woiild be’ crcatcd b thy
proposed lefe-turn restrictions. Similarly, the assertion in Master Responsé 3 thiit the.City hasieit
approved or is-planning various other éraffic improvements in-the Diridon. Stationrarea doés not
~address capacity on Park Avenue, because such improvements were previously: actonnted f'or*m th
- “DSEIR’s automobile trip projections. Moreover, the Autumn Street and SR 87)'Iuilan Street -

" interchange improvements would serve teips to and from the north, rather than tips to and from the
- south served by the Autumn Street/Park Avenue intersection. Accordingly; Master Response 3 does
_.not provide the reasoned response required by CEQA.

Al

G. The Response to Comments Does Not Adequately Respond to Comments
Regarding the Understatement of Traffic Im;;acts as a Result of Faiiurc to Analyre

Demolition and Construction Traffic Impacts.

The Comment Letter notes that the DSEIR understates potentially significant
transporeation impacts by failing to identify impacts that will occur during demolition and
construction of the Baseball Stadium, from actions such as streer closures and traffic diversions,
patticularly if Montgomery Street is closed before the Autumn Strect extension is open. Response to
Comment C7-43 asserts only that construction will generate substantially fewer trips and less
parking demand than operation of the Baseball Stadium. The Response to Comments further claims .. . 7]
that “[s]pecific construction operations requirements, such as construction hours and truck haul :

‘routes, will be prescribed and included as conditions of subsequent discretionary development
permits.” This response fails to respond to the request that the DSEIR analyze street closures, traffic

“diversions and phasing plans. CEQA does.not permit this analysis to be defetred ro future actions
that will occur after approval of the Baseball Stadium. See 14 Cal. Code Regs. § 15064(d)(1) {(In
evaluating the significance of the environmental effect of the project, the lead agency must consider
direct physical changes in the environment which may be caused by the project, such as “dust, noise,
and traffic of heavy equipment that would result from construction.”)

v by b

I1. The Response to Comments Fails 1o Adequately Respond to Comments Rcaardmg the
Understatement of Parking Impacts,

A, "The Response to Comments Fails to Adequately Respond to Comments Regarding
the City’s “Non-Viability” Parking Significance Criterion.

Master Response 4 and Response to Comment C7-44 defend the DSEIR’s “non-
viability” interpretation of the parking significance criterion on the basis that recent amendments to
the CEQA Checklisc delete text asking if a project would result in an inadequate parking supply.
This response fails to acknowledge that the City’s own thresholds of significance requires a
determination that a significant impact will occur if the project will “result in inadequate parking for
existing land uses or cause parking intrusion into existing residential neighborhoods.” See DSEIR,
pp. 45-46. The City must apply its own significance criterion, stated in the DSEIR, in a manner
that complies with CEQA. For the reasons stated in the Comment Letter, the “non-viability”
interpretation adhered to in the DSEIR does not comply with CEQA. Alternatively, if the Response
to Comments is intended to suggest that the City is now deleting its parking significance criterion
and taking the position that inadequate parking is not a significant impact, then the public has been




The-Response to Comments Fails to Adcqnatc!y Responci to Comments: chardln ;
.the Overstatement of Parking-Supply. i

L - The DSEIR assumes that 25 percent of arca parking is occupied at the timeof a
TR weckday baseball game, based on an extrapolation of 2005 data indicating that 50 percent of then-
.+ free (but now paid} City lots and 5 percent of paid private lots are occupied. Master Response.4 TR PR
-+ provides updated 2009/2010 parking survey data for now-paid City parking lots, indicating that RUCERETNCE
.31 percent of paid City lots are occupied. Master Response 4 asserts thar the 2009/2010 daea . -~ ™ -
.. ~demonstrate that the 2005 data were conservative, in that the patking occupancy rate at City garages =~ + -
is lower today than in 2005. This response, however, fails to account for the likely rise in occupancy
rates at privately owned garages that has occurred since the City began charging for parking. Now
that all downtown lots charge for parking, there is no incentive for drivers to choose to park at City
.- lots instead of private lots. Instead, it would be reasonable to assume that paid private lots woild
. have the same occupancy as paid City lots. If so, the 25 percent occupancy rate used in the DSEIR L
" would understate the actual 31 percent occupancy rate, resulting in an ovexstatement of available -
- parking supply, and therefore an even greater parking shortage. :

PRSPPI AN

The Response to Comments also reaches several conclusions regarding parking

_supply based on assumptions that are not sapported by substantial evidence. For example, Master
Response 4 suggests that arrangements can be made with the owners of private parking lots to
accommodate the number of spaces required to satisfy the City’s contracrual obligacion to provide
parking for HP Pavilion patrons. This response acknowledges, however, that management of those

" facilities may not agree to such an atrangement. Similatly, the Response to Comments suggests that
increased demand for downtown parking would lead to the provision of more private parking spaces,
but provides no substantial evidence to support this suggestion, particularly given that some private
fot owners have declined to open for HP Pavilion events, Finally, the Response to Comments claims
that the 85 to 90 percent operational efficiency of parking lots typically assumed by taffic engineers
“is not intended to apply to special evenis.” In fact, none of the cited sources contain such a cavear,
and the City's own Diridon Station Area Plan Existing Conditions Report states that “[a] parking
occupancy rate of 85 percent is typically defined as *practical capacity’ meaning that it has reached a
balance between supply and demand where there are sufficient empty spaces 1o assure parking
availabilicy.” By relying on speculation unsupported by substantial evidence, the Response to
Comments fails to provide the reasoned response required by CEQA.

C. The Response to Comments Fails to Adequately Respond to Commenis Regarding
the DSEIR’s Omission of Azy Cumulative Parking Analysis.

_ As noted in the Comment Letter, the DSEIR fails to include azy camulative parking
analysis. Master Response 4 asserts that “it would be inappropriate 1o speculate on the provision of
parking supplying downtown San Jose in the future.” Speculation would be inappropriate, but as
noted in the Comment Letter, CEQA does mandate that the City make reasonable forecasts, and use
its best efforts to disclose all that it reasonably can, Here , the City has not made any effort to




isclose the likely parking demand from cumulative development {not even from-General Plan *:
buildout, let alone the pending BART project, High Speed Rail project (the “HSR Project™), and
Diridon, Station . Area Plan (the “Diridon Plan”) (which are more specifically addressed inPart IV
- helow)).: " Moreover, the Response to Comiments fails to provide any reasornied dnalysis as to whiy such

" reasonable forecasts have not been undertaken. e

JIIL - The Resbonse to Comments Does Not Adequately Respond.to -Cnmments_Re*eardhlg-th% e

. Failuge to Identify and Mitigate Significant Emerpency Access Impacts Resulting from = 7 0

'I"réﬁic Congestion.

N As noted in the Comment Letter, the DSEIR indicates that Downtown intersections. L
. will experience significant congestion under some project level and cumulative scenarios, yer the : i
DSEIR fails to evaluate the impact of these conditions on emergency response times within the i
Downtown area before and after baseball games. Response to Comment C7-18 claims there will be
" no impact because emergency vehicles can use sirens to clear a path, and most Downtown. signals
have preemption so that emergency vehicles can trigger a green light whenever they come through.
. ‘This response, however, fails to consider that such measures will be ineffective when Downtown
" streets are congested with automobiles, buses, shuttles and pedestrians. Emergency sirens and
* 'preempted signals are of no value when there are vehicles and people blocking the streets.

b s b s sre—— b |+

Iv. The Response to Comments Fails to Adequately Respond to Comments Regarding the
Ipadéguagj{ of the DSEIR Cumulative Impact Analysis.

A, The Response to Comments Does Not Adequately Respond to Comments
Regarding the DSEIR’s Failure o Address Probable Future Projects, Including the
High-Speed Rail Project and the Diridon Station Plan.

The Comment Letter explains CEQA’s requirement that an EIR make reasonable
forecasts, and that a lead agency must use best efforts to find out and disclose all that it reasonably
can. Master Response 6 acknowledges that the HSR Project and the Diridon Plan are rcasonably
foreseeable projects, but defends the omission of quantitative cumulative impacr analysis of these
projects on the grounds that it would be speculative, Master Response 6 fails to explain why
forecasting is not possible. In the case of the HSR Project, Master Response 6 indicates that the
original parking demand estimate of 9,800 spaces has been revised to 3,800 spaces. Likewise, with
respect to the Diridon Plan, Master Response 6 acknowledges that three project alternatives have
been identified, from which the City could forecast a range of parking demand. Yet despite the
availability of this quantitative information, the DSEIR fails to provide any cumulative packing
analysis.

The Comment Letter explains CEQA’s requirement that cumulative impact analysis
include projects where the applicant has devoted substantial time and resources to prepare for
regulatory review, generally indicated by the commencement of environmental review. Master
Response 6 responds that the DSEIR was in circulation before the revised HSR Project Program
EIR. This response is misleading, however, because the revised TSR Project Program EIR did not -
change the transportation analysis contained in the original HSR Project Program EIR, which




'ulatcd wcll bcfore thc DSEIR Master Responsc 6 further responds that the Dmdc;n P!an i tOO
Eculative to analyze. San ]ose has contractually, committed itself 1o conducting enwronmental
review.of this foresceable project, has committed fifancial resources towards its:ultimate. -
development;and has conducted muinplc commun1tyWorkshops to teckive inputon the thrce
- “Diridon Plan alternatives. These actions represent the commitment of substantial time and
resources, such that analysis is required.

B.  .The Response to Comments Does Not Adequately: Respond to Comments
_Re'et'ardin‘g-the. DSEIR’s Failure 10 Consider Cumulative Transit Impacts.

. The Comment Letter notes that the DSEIR does niot include any camulative transit - - Wi
" impact analysis. Master Response 6 suggests that “[there is no evidence that under the cumulative .+ 04
‘conditions there would be a significant impact on transit since two of the cumulacive projects (HISR o :
-~ and BART) would actually increase transit sexvice to the project area.” As indicated in VTA's o
~ comments, however, “vehicular and pedestrian traffic generated by the proposed stadium has the
- potential to impact nearby bus and shuttle opcrations”, “stadium generated transit usage [may
.impact] VTA light rail system operations and capacity; and proposed roadway modifications could S
‘affect light rail crossings. Responses to Comments B5-11 and B5-12 acknowledge that the Baseball -~ . |
“Stadium may increase light rail demand and impact light rail crossings, but rely on the development - - -
of 2 TPMP after project approval to mitigate such impacts. As for the project’s impact on bus and '
shuttle service, Response to Comment B5-3 asserts that no impact to bus and shuttle service will ‘
. occur because routes will remain open, but fails to consider the impact of project traffic on bus and
shuttle headway regularity. By deferring the analysis of the project’s impact on transit operations
until after project approval, and by failing to account for the project’s traffic impacts on bus and
shuttle sexvice, the Response to Comments Fails to provide the reasoned analysis required by CEQA.

C. The Response to Comments Docs Not Adequately Respond to Comments
Regarding the DSEIR’s Failure to Consider Cumulative Pedestrian Impacts.

The Response to Comments defends the DSEIR reliance on the cumulative
pedestrian impacts analysis of the 2007 EIR on the basis that the revised project considered in the
DSEIR proposes fewer scats than the project considered in the 2007 EIR. The Responsc to
Comments and the DSEIR, however, fail to account for the DSEIR’s updated traffic counts,
updated Approved Trip Inventory, and changes in probable future projects included in its
cumulative scenario description (including the future BART and HSR projects). Accordingly, the
Response to Comments fails to provided the reasoned response required by CEQA.

The foregoing examples illustrate how the Response to Comments fails to adequately
respond to the significant environmental concerns raised in the DSEIR. For these reasons and the C
reasons articulated in the Comment Letter, the DSEIR must be revised to disclose the significant :
environmental impacts of the Baseball Stadium, and to identify feasible measures to mitigate those , i
impacts, and be recirculated for meaningful public review,
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jWenckAss'ocaales, Inc.
1800 Pioneer GCreek Cenler

e Eax 3763) 47g-4242

Az wenckmp@wenc!écom -

START- | BND CEVENT END |- CONFRHIGTS WERE THE OAKLAND GCOLISE
w s T T ' TIME"[:LOGATED IN THE DIRIDON STATION AREA
22809 | Monster | |- 7:00 NA stney on | 11:30 "I NAT | For last event, HP ¢ustomers experience congestion -
g trucks 1Iee 330 ['NA | whenamiving and }ea\ang and have difficulty finding
R ol 7:30 9:39 parkmg .
T 14/11/09 | Baseball 4§ 1:05 | 4:02 | Strikeforce | 4:59 9:12 | When amiving, HP cusiomers experience congesuon due
wa el " fo cugtoniers leaving stadium
o 160609 | Baseball | 6:05 '8:47 | Andrea 8:14 . 10:32 .} HIP customers have difficulty finding parking
5 : ' Lk . Bogelli
6/10/09 | Bageball | 7:05 9:48 | San Jose %:00 9:00 { HP customess leaving during 6-7 pm expetience '
Unified am pm congestion with customers arriving at stadium. HP
Schools customers arriving during the early evening period
experience congestion with customers arriving at
o | . ] stadiwm and have difficulty finding parking,
"} 6/27/09 | Baseball | 6:05 9:49 | Univ. of 10:02 §:30 | HP customers arriving duting late aftermoon experience
' Phoenix an pm congestion with customers arriving at stadium and have
difficulty finding parking. HP customers leaving during
. . jate afternoon experience congestion,
6/29/09 | Baseball { 7:05 941 | WWE 5:30 11:00 | Limited conflicts
7/16/09 | Baseball | 7:05 9:33 | Fight Night | 7:50 10:17 § HP customers experience congestion when arriving and
. have difficulty finding parking
| 7721009 | Baseball | 7:05 9:53 | EWF 7:53 10:55 | HP customers experience congestion when arriving and
‘ 1 _have difficulty finding parking
§/03/09 | Baseball | 7:05 9:52 | Jonas Bros. | 7:30 10:30 | HP customess experience congestion when arriving and
leaving and have difficulty finding parking
8/04/09 | Baseball | 7:05 939 | Evening 8:00 10:10 | HP customers have difficulty finding parking and
with Rod experience congestion when leaving.
1 8/15/09 | Baseball | 1:05 351 Strikeforce | 5:30 9.1 When arriving, HP customers experience congestion due
to customers leaving stadium
8/18/09 | Bascball | 7:05 9:5% | GreenDay { 7:30 10:52 | HP customers experience congestion when arriving and
have difficulty finding parking
1 B/19/09 | Basehall | 7:05 9:44 | Ringling 7:33 9:56 | HP customers experience congestion when arriving and
| Bros, leaving and have difficulty finding parking
8/21/09 | Baseball | 7.05 9:59 | Ringling 7:31 9:51 | HP cusiomers experience congestion when arriving and
' Bros. leaving and have difficuliv finding parking
Bf22/09 | Baseball | 6:05 2:38 | Ringling 10:54 NA For second event, HP customers experience congestion
Bros. 3:30 NA when leaving. For last event, HP custormers have
7:30 9:15 [ difficulty finding parking
8/23/09 | Baseball | 1:05 ] 3:56 | Ringling 10:58 NA For first event, HP customers experience congestion
i Bros. 330 NA when leaving. For second svent, HP customers have
7:30 9:13 | difficulty finding parking
9/17/0% | Bageball | 7:05 9:55 | Pink 7:50 11:00 | HP customers experience congestion when atriving and
i have difficulty finding parking
9/18/09 | Baseball | 7:03 9:30 | Sharks exh. | 7:38 9:57 | HP customers experience congestion when arrdving and’
: leaving and have difficulty finding parking
4/01/08 | Baseball | 7:07 9:46 | Sharks 7:39 9:55 | HP customers experience congestion when arriving and
leaving and have difficulty finding parking

GO316W000251v2




THND 7| CONFLICTS WERETHE OAKLA.ND GOLISEUM ;
_lTiME

o I : "LOCATED INTHE DIRIDON STATION AREA
‘{ BonJovi "} 7:32 10:50 | HP customers experience congestion'wheh arrivirig and .|
. - _Jeavin®’and have difficulty findmg parkm§
156 L.RBD 8:04 10:45 | HP customers have dlfﬁculfy finding: parking;
3144 - Stealth 4,07 6:20 |- When arriving; HP customers experience: congesnon dus:
1 fo customers feaving: stadium 5
4/12/08 | Soccer 17:00 | NA | SaberCats |.7:35 10:12 | HP customers experience congestwn when amvmg and
L . . ] leaving-and have difficulty findinig  parking:
", | 4/17/08 | Bascball | 7:07 9:29 | Sharks 7.05 9:37 | HP customers experience. congesnon when arriving and
v - . N teaving-and have difficulty finding parking.
| 4/18/08 | Baseball | 7:07 9:45 | Stealth 7:36 9:42 | HP customers expexience congestion when arriving and
oo 7 . leavingand have difficulty findingparking.
“. Y 4f22/08 ' | Baseball | 7:07 9:51 | Sharks 7:09 9:38 | HP customers experience congestion when arriving and
' leaving-and have difficulty finding parking’ .
4/23/08 | Baseball | 7:07 9:25 | Sharks 7:00 9:46 | HP customers experience congestion when arriving and
o . ) leaving and have difficuliy finding parking
5/02/08 | Baseball | 7.07 948 | Sharks 7:10 9:50 | HP customers experience congestion when arriving and
. _leaving and have difficulty finding parking
1 5/03/08 | Baseball | 6:07 8:3% | Michael £:00 10:35 | HP customers have difficulty finding parking
. Buble )
. 1.5/04/08 | Baseball } 1:07 3:40 | Stealth 3:08 5:09 | HP customers have difficulty finding parking
-] 50008 | Baseball | 7:07 9:49 | State of 7:00 10:00 | HP customers experience congestion when arriving and
E Sharks leaving and have difficully finding parking’
3/24/08 | Baseball { 6:07 8:24 | SaberCats | 7:35 10:07 | HP cusiomers have difficulty finding parking
5/28/08 | Baschall | 7:07 9:38 | Fhs Cure 730 11:3% | HP customers experience congestion when arriving and
) . have difficulty finding parking )
6/06/08 | Baseball | 7:07 9:20 | Kanye 7:01 11:43 | HP customers experience congestion when amriving and
: West have difficulty finding parking
| 6/11/08 | Baseball | 7:07 2:51 | SanJose 1:10 8:00 | HP customers arriving during 6-7 experience congestion
‘ Unified and difficulty finding parking, HP customers leaving
Schools during 6-7 experience congestion,
6/12/08 | Baseball | 7:07 9:37 | WildJam | 7:30 10:30 | HP customers experience congestion when arriving and
: have difficulty finding parking
6/14/08 | Soccer 7:00 NA SaberCats | 7:34 10:25 | HP customers experience congestion when arriving and
] have diffieulty finding parking
1 6/21/08 | Baseball | 6:07 9:.02 | SaberCats | 7:35 10:10 | HP customers have difficulty finding parking
6/27/08 | Baseball | 7:07 9:51 | Strikeforce | 6:30 11:30 | HP customers experience congestion when ardving and
. leaving and have difficulty finding parking
6/28/08 | Baschall | 6:07 8:37 | Univ. of 2:10 4:25 | Limited conflicts
- Phoenix B
7/08/08 | Baseball | 7:07 8:56 | American | 7:15 10:10 | HP customers experience congestion when arriving and
' 1dols have difficulty finding parking
9/11/08 | Baseball | 7.07 9:53 | Fight Night | 7:.47 9:59 | HP customers experience congestion when arriving and
= leaving and have difficulty finding parking
9/19/08 { Baseball | 7:07 %12 | Joyce 16:01 9:29 | HP customers arriving during 6-7 experience congestion
Meyers am pm and difficulty finding parking. HP customers leaving
Ministries during 6-7 and at end of event experience congestion,
9120/08 | Baseball | 1:07 3;52 | Joyee 945 §2:18 | When lcaving, HP customers experience congestion with
Meyers am pm | custonicrs arriving at stadium
Ministries
9/21/08 | Baseball 1 1:07 3:2% | USAG 5011 7:07 1 Limited conflicts
Gymnastics
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